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FOREWORD

International trade rules constraining governments’ subsidies use date 
back to the Tokyo Round negotiations of the General Agreement on 
Tariffs and Trade in the 1970s. At the time, the United States pushed for 
restraints on subsidies use by governments that could distort competi-
tion for U.S. firms at home and abroad. Other governments—including 
those of Japan and many European and developing countries—wanted 
to regulate the United States’ ability to slap “countervailing” duties on 
imports it considered unfairly subsidized. The Agreement on Subsi-
dies and Countervailing Measures was among the hardest-fought com-
promises in the negotiations that led to the creation of the World Trade 
Organization (WTO) in 1995.

However, the practical results of those agreements have been disap-
pointing. Although these disciplines provided a novel roadmap for iden-
tifying and remedying subsidy activities, they were mostly honored in 
the breach. In this report, two Council on Foreign Relations experts—
Jennifer A. Hillman, senior fellow for trade and international political 
economy, and Inu Manak, fellow for trade policy—describe how the 
rules did little to prevent widespread industrial subsidies use by coun-
tries hoping to gain an edge in international trade. China’s state-owned 
enterprises, in particular, largely sidestepped the restrictions, and the 
penalties imposed for violations were too weak to be a real deterrent. 
Over time, many countries ignored even the most basic transparency 
obligations by refusing to notify the WTO of the type and scale of subsi-
dies they were offering. The failure of the WTO to constrain industrial 
subsidies has played no small role in generating U.S. frustration with the 
organization, which has left its dispute settlement function crippled.

Enter the Joe Biden administration, which has flipped the script by 
embracing the most expansive subsidies use in modern U.S. history 
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with the passage of the Inflation Reduction Act and the Chips and Sci-
ence Act. The stated goals of these laws are to accelerate the transition 
to cleaner energy and slow climate change and to strengthen the U.S. 
ability to compete with China. Japan, the European Union, and others 
are following suit with their own subsidy programs, which are raising 
questions about the nature and future of subsidy disciplines. While 
there are compelling justifications for these initiatives, as Hillman and 
Manak write, a subsidies competition could “stifle innovation, create 
substantial inefficiencies, exacerbate the concentration of corporate 
power, waste precious taxpayer funds, and fuel crony capitalism.” To 
address these risks, they call for a concerted effort to reform interna-
tional subsidies rules to permit benign uses—such as fighting climate 
change—while reducing predatory competition.

In particular, the authors recommend new arrangements modeled 
after the WTO Agreement on Agriculture (AoA), which helped cabin 
the competition between the United States and Europe to heap sub-
sidies on their farmers. The AoA had two crucial innovations: cap-
ping the overall size of subsidies and distinguishing among harmful, 
trade-distorting subsidies; minimally distortive subsidies; and sub-
sidies with important social purposes. The first category is restricted 
while the latter two remain largely unregulated. Similar principles, the 
authors argue, should frame a new agreement on industrial subsidies: 
an overall cap on trade-distorting subsidies, with exceptions for those 
that support research and development, clean energy and global health 
efforts, and assistance to developing countries. Measures bolstering 
transparency and compliance would also have to be at the heart of a 
new deal. Such an agreement would certainly be challenging to negoti-
ate, especially given the current level of distrust between China and the 
West, but Hillman and Manak offer a thoughtful blueprint for how the 
gains from such restraints would more than offset the costs. 

The United States has been reluctant to show global leadership on 
international trade for the past several years, but these proposals offer 
a strong menu for changing course. If industrial policy is to play an 
increased role in economic strategy going forward, now is the time to 
consider sensible guardrails to prevent an ensuing arms race in subsi-
dization. A failure to do so could ultimately produce suboptimal out-
comes for U.S. competitiveness and other unintended consequences.  

 
Michael Froman
Council on Foreign Relations
September 2023

Foreword
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The United States has long considered “industrial policy”—meaning 
government action that encourages or directly subsidizes the expan-
sion of certain economic sectors over others—as anathema, verging 
on socialism, or worse. In the face of the COVID-19 pandemic, global  
supply-chain disruptions, climate change, and the rise of China, how-
ever, what was once off the table has come front and center. The Joe 
Biden administration’s embrace of industrial policy means the United 
States is back in the business of providing major inducements to invest 
in strategically important segments of the economy.

 That shift has prompted cries from across the globe that the United 
States is fostering unfair competition and breaking the rules it helped 
shape as part of the World Trade Organization (WTO). Responding to 
complaints from Europe that the scale of financing available only for 
“made in America” products will undermine European competitive-
ness by driving European companies across the Atlantic, the Biden 
team urges Europe to subsidize its own producers. To those contend-
ing that $805 billion in subsidies for semiconductor manufacturing and 
research, climate and energy investments, and infrastructure spending 
make U.S. economic policy look suspiciously like the Chinese poli-
cies of state dominance and support that Washington has been railing 
against for years, Biden’s chief trade negotiator, U.S. Trade Representa-
tive (USTR) Katherine Tai, asserts that American subsidies are “a prod-
uct of a democratic rule-of-law system” and are “meant to operate in a 
market system to influence firm behavior.” To the extent that the sub-
sidies are directed at fighting climate change, the Biden administration 
contends that it deserves kudos that the United States is finally putting 
serious resources into greening the U.S. economy.1 

INTRODUCTION
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Coming on the heels of a polycrisis, the perception of countries’ 
urgent need to build up their resiliency in critical goods and services, 
coupled with the existential threat of climate change, means that 
moving toward industrial policies and increasing subsidies is war-
ranted and indeed essential. However, the urgency of the problems 
does not mean abandoning well-founded concerns that industrial 
policy—done wrong—can stifle innovation, create substantial inef-
ficiencies, exacerbate the concentration of corporate power, waste 
precious taxpayer funds, and fuel crony capitalism. Nor does the 
immediacy of acting diminish concerns that major increases in using 
subsidies can harm smaller countries that cannot compete with the 
government largesse of the United States, China, or the European 
Union (EU), and will drive up trade tensions if the subsidies discrimi-
nate or violate basic WTO rules.

The central concern today is how to craft industrial and subsidies 
policy in a way that will minimize trade frictions and distortions while 
maximizing the common good.2 To do that, the current rules govern-
ing using subsidies should be rethought and revitalized. Such efforts 
should begin with improving subsidies’ transparency. Beyond proce-
dural reforms, major global actors should embrace limits on the total 
amount of industrial subsidies they will grant, along with certain clearly 
defined exclusions. To ensure that such subsidy disciplines are adhered 
to, policymakers should expand the penalties for violating the rules. 
An updated subsidies regime could go a long way toward preventing a 
costly and divisive subsidy war while encouraging needed investments 
in climate change technology and supply-chain resilience.
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The United States supported international rules in response to the trou-
bling rise of subsidies in the 1960s and 1970s. When the Agreement on 
Subsidies and Countervailing Measures (SCM Agreement) was being 
negotiated, the United States was, unsurprisingly, pushing for its suc-
cessful adoption, not least because many of the provisions concerning a 
primary discipline on subsidies—countervailing duties (CVDs)—were 
based on U.S. law and practice. Fast-forward to today, and a different 
view toward subsidies is taking shape that is both positive and strikingly 
bipartisan.3 Concerns about the inadequacy of existing institutions to 
deal with global crises, such as pandemics and climate change, coupled 
with China’s rise—and with it the rise of state intervention and non-
market measures—has increased calls for a U.S. response. 

The Donald Trump administration’s approach was to put “America 
first,” which meant, for instance, prioritizing the domestic production 
of COVID-19 vaccines with little coordination on a global vaccine roll-
out.4 Then, in an attempt to discipline China on trade, Trump applied 
tariffs on billions of dollars of Chinese imports and negotiated a deal 
for China to increase purchases of U.S. goods (which fell far short of 
expectations).5 Even with a change of administrations, the impetus 
behind those actions did not fade. In fact, trade policy itself is increas-
ingly intertwined with industrial policy, and although the tool of choice 
can vary, subsidies are growing in importance.

THE BIRTH OF A NEW U.S. INDUSTRIAL POLICY

Industrial policy generally refers to government efforts to promote 
specific industries that policymakers have identified as critical for 

A GLOBAL  
SUBSIDIES RACE



4 Rethinking International Rules on Subsidies

national security or economic competitiveness. As CFR Senior Fellow 
Edward Alden observes, “It’s about the government putting a thumb 
on the scale, rather than just assuming that market outcomes are going 
to produce the maximum benefit.”6 The type of intervention pursued 
can take several forms, such as subsidies, tariffs, regulations, tax incen-
tives, government procurement rules, and preferred access to credit. 
Industrial policy is also motivated by various objectives, including eco-
nomic competitiveness, fostering infant industries, national security, 
or protectionism. 

Although the United States has historically preferred market-based 
measures to encourage economic activity, the debate over government 
intervention through industrial policy has deep roots. The U.S. expe-
rience with industrial policy stretches back to the country’s founding, 
when the young nation’s leaders debated the best ways to help econom-
ically develop a largely agrarian market that depended on imports from 
foreign manufacturers. Back then, the United States relied heavily on 
tech transfer from Great Britain to modernize industry. That reliance 
motivated Alexander Hamilton to write his Report on Manufacturers in 
1791, in which he called for the support of infant industries that pro-
vided for the “the essentials of national supply,” including “the means 
of subsistence habitation, clothing and defence.”7 However, Hamilton 
understood the economics of such a policy, as well as the unintended 
consequences that could result, which is precisely why he did not favor 
tariffs as a tool of industrial policy; instead, he supported limited use of 
“bounties” (subsidies) because, compared to tariffs, they were “a more 
direct and positive type of encouragement” and “did not create scarcity 
and raise domestic prices.”8 

Hamilton was also aware that expansive use of subsidies could gen-
erate economic harm. He suggested support for only a limited number 
of new industries (i.e., coal, raw wool, sailcloth, cotton, and glass). In 
fact, Hamilton was averse to supporting “long established” industries, 
which he suggested “must almost always be of questionable policy.”9 
However, facing opposition from Congress, particularly from the 
Jeffersonian Republicans, Hamilton’s narrow idea for using limited 
subsidies would not become official policy. Later, Presidents Thomas 
Jefferson and James Madison would support the idea of subsidies as 
manufacturing interests aligned with the Republicans. In putting that 
idea into action, Madison favored an industrial policy that mixed two 
separate tools: protective tariffs and subsidies. 

Today, a similar approach has taken shape. The Biden adminis-
tration has maintained and expanded on the Trump administration’s 
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tariff policy, defended at the time as helping the United States compete 
globally against a rising China, by introducing major new subsidy pro-
grams.10 Importantly, the primary motivation for those efforts falls into 
two buckets—to counter China and to fight climate change. Although 
those motivators for a renewed U.S. industrial policy appear somewhat 
divergent, the Biden administration has emphasized that its “Ameri-
can industrial strategy” focuses on one core idea: that “strategic public 
investments are essential to achieving the full potential of our nation’s 
economy.”11 Ultimately, how the United States implements industrial 
policy will be the litmus test for whether the administration will follow 
a restrained view modeled on Hamilton’s vision of limited subsidies 
and open markets or the expansive and beggar-thy-neighbor approach 
embraced by Jefferson and Madison.

OUTCOMPETING A RISING CHINA

China’s rapid and explosive economic rise has rattled the foundations 
of the global economy and unsettled the traditional great powers as 
they scramble to adjust to a new reality. However, the problems posed 
by China’s ascent are as varied as the policy options put forward to 
address them. In his February 2023 State of the Union address, Biden 
called for unity in “winning the competition with China” and said that 
he “will make no apologies” for “investing in American innovation, in 
industries that will define the future, and that China’s government is 
intent on dominating.”12 In its National Strategy for Advanced Manu-
facturing, the Biden administration lays out its vision to “revitalize the 
manufacturing sector, increase the resilience of U.S. supply chains and 
national security, invest in R&D, and train Americans for jobs of the 
future.”13 More than one pathway leads to that future, however, and dif-
ferent visions of what it should look like are beginning to emerge. 

Some voices in the administration have called for a strategic and 
measured approach. Director of the National Economic Council 
Brian Deese cited Hamilton in his call for reinvigorating U.S. indus-
try but also emphasized that “this is about strategic engagement, not 
isolationism.”14 Secretary of Commerce Gina Raimondo has struck a 
similar tone.15 Treasury Secretary Janet Yellen favored consideration 
of removing the Trump China tariffs and, in a meeting with China’s 
Vice Premier Liu He, emphasized that the two governments “share a 
responsibility to show that China and the United States can manage 
our differences and prevent competition from becoming anything 
ever near conflict.”16 
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In contrast, others have laid out a more Madisonian vision for indus-
trial policy, arguing for strategically using protective tariffs in addition 
to broad government investment in manufacturing. Katherine Tai, 
for example, praised the Trump administration’s Section 301 tariffs 
on China, calling them “a significant piece of leverage” and a means 
of defense to “level the playing field and entice enforcement in other 
areas.”17 She also advocated for broadening industrial policy to many 
sectors, stating that “the key to American competitiveness going for-
ward” is to replicate the 2022 CHIPS and Science Act for other indus-
tries, “especially ones who are facing really, really stiff competition 
from economies that are not structured like ours, that are much more 
focused and state-directed,” meaning China.18 

FIGHTING CLIMATE CHANGE 

The second area of focus for the Biden administration’s industrial policy 
is taking action to fight climate change. Biden has been vocal about the 
link between achieving that goal and government financial support. He 
has also touted the many domestic benefits of tackling climate change. 
In a press release announcing new greenhouse gas pollution reduction 
targets, the White House stated that “creating jobs and tackling cli-
mate change go hand in hand.”19 Although Biden has held firm on the 
importance of the Inflation Reduction Act of 2022 (IRA) to achieving 
U.S. climate goals in the face of criticism from many allies and trading 
partners, he has also assured allies that the United States is not turning 
inward. In fact, in a press conference with French President Emmanuel 
Macron, Biden stated that the United States would “continue to create 
manufacturing jobs in America but not at the expense of Europe.”20 

A broader concern is whether the United States has kicked off a 
global subsidies race in which few countries will have the means to 
participate. For instance, the International Monetary Fund (IMF) 
estimates that “public adaptation costs [to climate change] will reach 
around 0.25 percent of global gross domestic product per year in 
coming decades,” noting that “while such estimates can appear man-
ageable at the global level, they aren’t representative of the scale of 
the challenge faced by many poor and vulnerable countries.”21 Ensur-
ing that the benefits of investments in climate change adaptation and 
mitigation flow beyond the United States is essential for tackling the 
climate crisis in the long run, as is the need to ensure, as Executive 
Vice President for the European Commission Margrethe Vestager 
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cautioned, “that the word ‘green’ doesn’t become a euphemism for a 
new kind of protectionism.”22

That tension in policy approaches has sparked discussion on the best 
ways forward to achieve environmental goals through subsidies. Cur-
rent actions likely conflict with international trade rules, and the wide-
spread adoption of industrial subsidies could unleash a global trade war 
as countries enact tit-for-tat measures in retaliation.23 Although future 
WTO subsidy disputes are perhaps less likely in the short run due to the 
lack of a functioning dispute settlement mechanism, a U.S. industrial 
policy that promotes and protects U.S.–located manufacturing against 
foreign competition will be seen in the long run as an unnecessary vio-
lation of the global rules and could undermine the worthy purpose of 
the programs. 

Furthermore, the Biden administration has often blurred the lines 
between its two primary motivations for using subsidies—counter-
ing China and fighting climate change. Katherine Tai has stated that 
the IRA’s purpose is more than combating climate change: it is also 
to respond to “a significant distortion” in the global economy brought 
about by the rise of China.24 Adding that goal to the fight against cli-
mate change also underscores the need for basic guardrails to overcome 
both insufficiencies in the existing rules and the temptation to try to 
outcompete China on subsidies. Such a path would be expensive and 
risks alienating U.S. trading partners whose help the United States cur-
rently needs to rein in China’s behavior and address shared challenges, 
especially climate change. 
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Because subsidies are common in most economic sectors, are used by 
myriad countries for numerous reasons, take many forms, and are pro-
vided through national, subnational, and sometimes municipal entities, 
they have challenged policymakers and trade negotiators for decades.25 
The diverse and widespread nature of subsidies means they have great 
potential to alter trade and investment flows, detract from the value 
of tariff bindings and other market access commitments, and under-
cut public support for open trade if they appear to unfairly privilege 
exports from the subsidizing country. 

A TROUBLED HISTORY

From the 1947 inception of the General Agreement on Tariffs and Trade 
(GATT), the issue of whether and how to discipline subsidies was divi-
sive.26 The most that could be agreed upon in 1947 was the language in 
GATT Article XVI requiring parties to notify the GATT Secretariat 
of any domestic subsidies that could affect exports, and a more general 
statement that countries “should seek to avoid” using export subsidies.

Those meager disciplines tightened in the 1973–79 Tokyo Round of 
negotiations with the adoption of the Subsidies Code.27 The Code con-
tained provisions making export subsidies (with exceptions for agri-
culture exports and for developing countries) a per se violation of the 
rules and added a requirement that countries applying countervailing 
duties had to first prove that their domestic industry had been injured 
by subsidized imports.28 However, not all GATT members joined the 
Subsidies Code. 

The major modernization and expansion of the subsidy rules came 
from the 1986–93 Uruguay Round of negotiations that ultimately helped 

TRADE LAW DISCIPLINES 
ON SUBSIDIES
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create the WTO and with it the Agreement on Subsidies and Counter-
vailing Measures. The SCM Agreement applies to all WTO members 
and includes for the first time a definition of a subsidy, along with notifi-
cation requirements and a process for overseeing subsidy activities.

WTO DISCIPLINES ON SUBSIDIES 

Under WTO rules, companies can be said to receive a “subsidy” only 
if that subsidy emanates from a government. To avoid having govern-
ments set up agencies or bodies to do indirectly what they cannot do 
directly, Article 1 of the SCM Agreement captures financial contri-
butions not only by “a government” but also by “any public body.” In 
addition, the subsidy definition covers situations where a government 
“entrusts or directs a private body to carry out one or more of the type of 
functions” constituting financial contributions by a government. Those 
contributions include direct transfers of funds (e.g., a loan or loan guar-
antee); otherwise-due government revenue that is foregone (e.g., tax 
credits); government provision of goods or services (e.g., provision by 
government of cheap inputs) or purchasing of goods (e.g., government 
buying products at above-market rates); or income or price supports.

To be defined as a subsidy, the financial contribution has to confer 
a “benefit” on the recipient. In general, a benefit is found when the 
financial contribution leaves a recipient better off than it would oth-
erwise have been absent that contribution, meaning that the recipient 
is better off than if it had paid market rates for the loans, goods, or 
services provided by the government. Complications in determining 
those market rates arise in markets that are distorted, particularly by 
significant government intervention in “nonmarket” economies such 
as in China or Vietnam.

For a subsidy (other than a prohibited subsidy) to be actionable (i.e., 
subject to remedies) under the SCM Agreement, the subsidy needs to 
be “specific” to an enterprise or industry. That sort of requirement is 
essential to any subsidies regime because governments participate in 
wide-ranging activity that is acknowledged as appropriate and desir-
able, even if it provides a subsidy to local producers, such as for police 
services or education programs or social security. The SCM Agree-
ment’s specificity requirement separates such subsidies from ones that 
distort trade by favoring certain sectors or enterprises.

The SCM Agreement provides for two distinct remedies to address 
actionable subsidies. The first and the most common are countervailing 
duties. CVDs are additional duties that an importing country can apply 
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to future imports to offset the portion of production costs paid for by 
the subsidy, so long as the subsidized imports have caused demonstra-
ble injury to a domestic industry making a comparable product. The 
second remedy can be invoked when the competition with subsidized 
goods takes place in third-country markets or the home market of the 
subsidizing country. In those instances, a challenge at the WTO can 
be brought that the subsidies are causing “serious prejudice.” Serious 
prejudice could arise when the subsidy displaces or impedes sales by 
producers in other countries, or results in price undercutting or price 
depression or suppression, or results in an increase in the market share 
of a subsidized commodity product.

WHAT HAS GONE WRONG WITH WTO SUBSIDY DISCIPLINES

The proliferation of global subsidies in the late 1960s and the 1970s 
generated uneasiness over their economic consequences and helped 
advance negotiations on the SCM Agreement. The United States was 
seeking to rein in the growth of subsidies in a number of major trading 
partners, while much of the rest of the world wanted to limit perceived 
abuse from excessive U.S. countervailing duties.29 Historically, the 
United States is the most frequent global user of CVDs. In fact, of the 
289 CVD measures currently in force, the United States accounts for 
nearly 60 percent. Figure 1 depicts CVD measures in force as of Octo-
ber 2022 by the WTO members imposing them. 

Despite the significant and growing number of CVDs imposed by 
the United States and other WTO countries, concerns persist that the 
WTO’s rules and its dispute settlement system cannot adequately disci-
pline subsidies. Principal among the concerns are the narrow definition 
of what constitutes a government or public body; the high evidentiary 
burden in proving the existence of a subsidy; the notification process’s 
failure to provide sufficient transparency; the ineffectiveness of reme-
dies in disciplining subsidies; and the inability of current rules to distin-
guish between “bad” and “good” subsidies, particularly around those 
connected to climate change.

NARROW DEFINITION OF GOVERNMENT OR PUBLIC BODY

Companies can be said to receive a “subsidy” only if that subsidy ema-
nates from a “government or a public body.” For decades, the United 
States and other countries applying CVDs took the position that state-
owned enterprises (SOEs) fit within the definition of a “public body” if 
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they were government owned or controlled, such that the government 
could dictate whom to sell to and at what price and thus give a down-
stream producer an unfair advantage as a result of government provi-
sion of goods or services. 

The need to police the behavior of SOEs by applying subsidy 
disciplines is particularly acute in China, given the size and reach of 
its SOEs. When China joined the WTO in 2001, trade negotiators 
extracted a commitment from the country “that all state-owned and 
state-invested enterprises would make purchases and sales based 
solely on commercial considerations, e.g., price, quality, marketabil-
ity and availability.”30 For a number of years immediately following 
China’s WTO accession, the Chinese economy appeared on the road 
to becoming more market-oriented, with a diminished role for SOEs. 
However, starting in the mid-2000s, China began what has now 
become a complete U-turn back to a state- and Communist Party–
dominated economy.31

Countervailing duty actions and measures in force by reporting member, October 2022
The United States Is the Largest User of Countervailing Duties

Figure 1

Source: World Trade Organization.
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During this period, the United States began applying the subsidies 
disciplines and CVDs to imports from China, notwithstanding the 
nonmarket nature of its economy.32 China challenged those applica-
tions, particularly with respect to its SOEs’ activities. In a major ruling 
related to applying CVDs to off-the-road tires, the U.S. contention that 
the rubber producers supplying Chinese tire companies with cheap 
rubber were owned and controlled by the Chinese government and 
therefore “public bodies” was rejected in a challenge by China under the 
WTO’s dispute settlement system. The WTO’s Appellate Body ruled 
instead that a public body “must be an entity that possesses, exercises or 
is vested with governmental authority.”33 That decision made imposing 
CVDs on SOEs, or on products made with cheap inputs produced by 
SOEs, much more difficult, as few SOEs are likely to be viewed as pos-
sessing or exercising governmental authority.

THE EVIDENTIARY BURDEN 

Numerous aspects of the SCM Agreement impede complaining coun-
tries from proving that prohibited or actionable subsidies were in fact 
provided. That applies particularly to demonstrating governmental 
control over an entity to prove it fits within the now narrower definition 
of a public body; showing that a private entity acted at the “direction” of 
the government; proving a benchmark against which to judge whether a 
financial contribution confers a benefit by providing funds or resources 
at below-market prices; and proving that the subsidies, rather than 
other factors, caused any adverse effects. 

The first two challenges require knowledge of government actions 
and documentation of what the government did, as well as when and 
sometimes why. Obtaining such evidence, particularly in nontrans-
parent economies, is extraordinarily difficult, as few government offi-
cials put such information into the public record. Moreover, getting 
domestic firms to provide the necessary evidence to pursue a case 
is often challenging, either because they fear retaliation or consider 
turning over business confidential information—even to their own 
governments—unsafe, especially given heightened concerns about 
hacking and cyber espionage.

The third challenge is often trickier, as it requires comparisons to a 
market benchmark, which sometimes does not exist in countries whose 
government dominates the economy. The last issue—causation—is 
frequently the hardest, as many factors affect prices, wages, employ-
ment, production, and demand. Yet harm caused by factors other than 
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subsidies needs to be separated out to ensure any injury found is prop-
erly attributable to subsidized imports. 

THE FAILURE OF THE NOTIFICATION PROCESS 

One of the significant additions to the subsidies rule book was a require-
ment that WTO members provide annual notifications of all specific 
subsidies they have granted or maintained.34 However, many countries 
are routinely more than tardy in submitting their notifications. The 
chair of the WTO’s Committee on Subsidies and Countervailing Mea-
sures has noted that more than half of WTO members did not submit 
their 2021 subsidy notifications by the mid-2021 deadline, seventy-six 
members were more than eighteen months behind, and sixty-five mem-
bers had not submitted notifications in more than three years. Figure 
2 shows the total subsidy notifications made by WTO members to 
comply with notification requirements under Article 25.1 of the SCM 
Agreement. The chart shows a growing number of members, now a 
majority, failing to meet their notification commitments. The opacity 
on policy actions created by a failure to reveal subsidies presents seri-
ous challenges to identifying both inefficiencies and success stories in 
the grant of subsidies. Furthermore, that lack of transparency contrib-
utes to members losing faith in a system where not every country abides 
equally by the rules.

A major contributor to the problem is the fact that members only 
notify what they believe to be a subsidy, leaving many programs uniden-
tified. Notifications are also diminished by the narrow definition of 
what constitutes a public body, meaning that subsidies to SOEs are 
often underreported. Without clear guidance in the existing rules about 
what should be notified, little can be done to compel members to justify 
their missing notifications. 

That lack of notifications impairs the SCM Committee’s ability to 
assess member compliance and further limits the breadth of discus-
sions: without a full view of every country’s activities, establishing the 
baseline of global subsidies and an appropriate and measured response 
to them becomes harder. The WTO, for its part, has recognized the 
importance of better data and analysis in the subsidies realm and in 
its currently weak notification process. To that end, it has partnered 
with the Organization for Economic Co-operation and Development 
(OECD), the IMF, and the World Bank to create a new online subsidy 
platform designed to collect the disparate pieces of information on 
the subsidies used throughout the world and across all major sectors, 
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including agriculture, fossil fuels, fisheries, and industrial sectors. This 
development is welcome but still requires some degree of government 
transparency of subsidy data.35  

THE INEFFECTIVENESS OF THE REMEDIES 

Perhaps the biggest impediment to the SCM Agreement’s ability to 
adequately police subsidies derives from the remedies available under 
WTO rules. The SCM Agreement provides for three different rem-
edies once a subsidy has been found. For prohibited subsidies (those 
contingent on exports or on using domestic over imported goods), the 
remedy is to “withdraw the subsidy without delay.”36 For all other subsi-
dies, the SCM Agreement provides two options: imposing countervail-
ing duties if the subsidized goods are entering a member’s market and 
injuring its domestic producers, or commencing a serious prejudice 
case at the WTO if the damage from trade in the subsidized product is 
harming the exporting country or a third-country market.

One problem with CVDs is that they are only available in countries 
that import the product and that have a domestic industry making 

WTO members by subsidy notification status
The Number of WTO Members Failing to Report Subsidies Has Grown

Figure 2

Source: World Trade Organization.
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comparable goods. They also require a fairly extensive (and expensive) 
investigation. Investigating authorities can take a relatively long time 
to collect the data, investigate the subsidies, and rule on the complaint. 
Additionally, the investigation often involves extensive solicitation of 
data from the domestic industry and subsidizing government, with 
ongoing controversy over its appropriate use and what to do when such 
information is not forthcoming. Most important, imposing such duties 
can push the subsidized goods into other markets, thus suppressing 
prices elsewhere.

The problem with serious prejudice cases is that remedies in the 
WTO are only prospective. The requirement to “remove the adverse 
effects of the subsidy” often does little to dismantle the capacity that 
has been built to produce the subsidized goods in the first place. More-
over, most of the elements of proof of serious prejudice—whether 
showing displacement in third-country markets or price suppression or 
depression—have a temporal element built into them. That temporal 
lag means that serious prejudice cases likely cannot be brought until 
many years after the subsidies have allowed factories to become fully 
functional, selling their products in third-country markets in sufficient 
quantities to cause “displacement” of others, or with such sales occur-
ring over a long enough period to observe a “depression” in prices. Add 
the time required to litigate a WTO dispute, and altogether it can take a 
complainant a minimum of five or six years to bring and win a subsidies 
challenge and achieve compliance.

THE INABILITY TO DISTINGUISH GOOD FROM BAD SUBSIDIES

Given the urgency of transitioning to clean energy and producing and 
promoting decarbonization technologies, countries around the world 
have increasingly turned to subsidies as one way to incentivize and 
scale up green technology development and installation. Despite agree-
ment that subsidies hindering the fight against climate change (e.g., 
fossil fuel subsidies) should be disciplined, while those contributing to 
the deployment of renewable energy or decarbonization technologies 
should be encouraged, the WTO rules no longer provide any basis to 
distinguish between one type of subsidy and another.

When the rules were first established, the SCM Agreement con-
tained a list of permitted (“non-actionable”) subsidies for certain 
research activities, or disadvantaged regions, or adaptation to new envi-
ronmental requirements, but consensus could not be reached to extend 
those provisions, so they lapsed on January 1, 2000.37 However, in recent 
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years, two new bases for distinguishing prohibited from permitted sub-
sidies have entered the conversation. The 2022 Agreement on Fisher-
ies Subsidies introduced the notion that subsidies could be prohibited 
based on their potential to undermine sustainable fishing practices, and 
that the SCM rules could be amended to further the United Nations’ 
Sustainable Development Goals.38 Similarly, the United States, Japan, 
and the EU launched discussions on the margins of the WTO’s 2017 
ministerial conference in Buenos Aires, Argentina, focused on adding 
trade- and market-distorting subsidies to the category of prohibited 
subsidies.39 Although those trilateral discussions have not progressed to 
the stage of proposed changes to the SCM rules, they represent agree-
ment among three major subsidy-granting jurisdictions that unlimited 
financial guarantees, certain direct debt forgiveness, and subsidies to 
certain insolvent enterprises or those in sectors with overcapacity need 
to be disciplined.

Today, many countries likely agree that a significant category exists 
of subsidies that are desirable and deserve policy space to flourish, 
including potentially those to address climate change or global health 
challenges, or development needs. However, defining those subsidies 
and agreeing on whether and how to carve them out of existing subsidy 
disciplines is a tall order, in part because subsidies often have various 
motivations—some of which are beneficial, such as addressing market 
failures, while others could be motivated by protectionism or simply 
lack a clear and up-to-date economic rationale. In addition, many subsi-
dies are important social safety nets for the poor—designed to reduce 
the price for essential items such as food or heating oil or to keep people 
employed during economic crises—such that disciplining them could 
harm those most in need of government support.
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The challenges posed to the international trading system from subsidies 
are not new. A 2006 report examining the link between subsidies, trade, 
and the WTO found that in 2003, just twenty-one developed countries 
spent $250 billion on subsidies, with total global spending estimated 
at $350 billion.40 Some estimates even suggest global subsidies could 
total over $3 trillion a year, or about 4 percent of global gross domes-
tic product (GDP) in 2006.41 A more recent study found that since the 
global financial crisis, subsidies have been “the most frequent form of 
intervention . . . surpassing measures such as tariffs and other non-tariff 
measures,” accounting for almost half of all interventions.42 The spike 
in government spending is not limited to the financial crisis; subsidies 
have more than tripled since then.

Globally, the United States, China, and the European Union are 
responsible for more than half of all subsidy measures, prompting con-
cerns over global equity, particularly regarding access to technology. 
In fact, a study by Global Trade Alert found that 37.6 percent of world 
trade in goods faced competitive distortions due to subsidies granted by 
the three largest markets to their own import-competing firms.43 The 
breadth of those subsidies is also alarming. According to economists 
Simon J. Evenett and Johannes Fritz, before the start of the COVID-
19 pandemic, “62% of global goods trade was in products and on trade 
routes where subsidised American, Chinese, and European firms com-
pete.”44 Furthermore, 28 percent of all global goods are touched by U.S. 
and EU subsidies alone. Those numbers raise concerns about market 
access and fair competition globally.

Although governments have always used subsidies as tools to 
achieve certain policy aims, their proliferation over the last fifteen years 
is worrisome. A 2022 report by the OECD, the IMF, the World Bank, 

THE U.S. CHALLENGE TO 
THE SUBSIDIES REGIME



18 Rethinking International Rules on Subsidies

and the WTO found that “subsidies appear to be widespread, growing, 
and often poorly targeted at their intended policy objectives” and that 
“this situation is spurring the use of unilateral trade defense measures, 
eroding public support for open trade, and contributing to severe trade 
tensions that impede progress on other global trade priorities.”45 More 
recent and growing U.S. support for using subsidies and “Buy Ameri-
can” policies has amplified that concern. A good example of the latter 
is the Build America, Buy America Act, part of the Infrastructure 
Investment and Jobs Act of 2021, which includes a domestic content 
procurement preference for federal infrastructure projects. The Biden 
administration had to waive those requirements due to the complexity 
of implementing the local content rules, which many in the construc-
tion industry oppose.46 However, in his 2023 State of the Union address, 
Biden doubled down on his Buy American plans and embraced what is 
being called a modern industrial strategy, irking U.S. trading partners 
and sowing fears of a global subsidies race.47

Two of the Biden administration’s signature legislative initiatives, 
the IRA and the CHIPS and Science Act, provide a first look at the new 
industrial policy and highlight the challenges it could pose to interna-
tional subsidy disciplines and U.S. trading relationships more broadly.

THE INFLATION REDUCTION ACT

The IRA is the Biden administration’s signature climate action.48 With 
$370 billion in spending and tax credits to fight climate change and 
invest in low-emission energy sources, the IRA aspires to reduce green-
house gas emissions by 40 percent below 2005 levels by 2030. Its tax 
credits incentivize consumers to purchase electric vehicles (EVs) and 
green their homes, and utility companies to invest in cleaner energy 
sources such as wind and solar. Funds are also set aside for a “green 
bank” to invest in clean energy projects throughout the United States, 
focusing on poor communities, and oil and gas companies will now be 
subject to fees for excess methane leakage. The IRA is a broad spending 
package that Biden described as “the most significant investment ever 
to tackle the climate crisis.”49

Though the IRA has generated bipartisan support, it has not been 
without controversy. Some U.S. allies, although welcoming of U.S. 
actions to do something on climate, have felt snubbed for not being 
consulted on certain provisions that discriminate against imports 
and prevent them from fully supporting the U.S. green transition. 
For example, one of the IRA’s most discussed provisions includes a 
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tax credit for consumers for certain qualifying electric vehicles that 
are assembled in the United States, Canada, or Mexico. Initially, that 
provision allowed a tax credit only for EVs assembled in the United 
States, but after a successful push from Canada and Mexico to 
account for the integrated North American auto supply chain, Con-
gress adjusted the language.50 However, the provision still looks like 
a local content requirement, which is prohibited under WTO subsidy 
rules—meaning Americans who choose to purchase EVs assem-
bled in Japan, South Korea, or Europe would not be eligible for the 
tax credit. Of course, the devil is in the details of the implementing 
rules—which could allow some foreign components to be included 
in final assembly, for instance. In December 2022, the U.S. Depart-
ment of the Treasury released a white paper outlining the direction 
of upcoming guidance on how the critical mineral and battery com-
ponent would be calculated, suggesting flexibility in implementa-
tion.51 Then, in April 2023, after receiving public comments, Treasury 
published a Notice of Proposed Rulemaking that further clarified 
that guidance.52 The new rule relaxes the content requirements and 
includes general criteria for a “free trade agreement” partner, open-
ing the way for Japanese manufacturers to benefit after USTR nego-
tiated a deal with Japan on critical minerals.53 The European Union 
and others are pushing for similar deals. However, those deals, and 
the new rule, remain contested.54 

Another caveat to the EV tax credit is that for consumers to qual-
ify for the entire $7,500 credit, the EV needs to include a battery in 
which 40 percent of the critical minerals and 50 percent of its com-
ponents come from the United States or countries with which it has 
a trade agreement. That percentage will increase to 80 percent for 
critical minerals and 100 percent for components by 2029. The aim 
is to reduce reliance on China, which has 61 percent of the world’s 
lithium refining capacity and 90 percent of anode and electrolyte 
production—both important battery components.55 However, other 
countries have already been working toward securing critical min-
eral supply chains, and the United States does not have trade agree-
ments with all of them. In particular, the EU, a major trading partner, 
would be excluded, though the Biden administration is attempting to 
ameliorate this gap with a critical minerals deal with select countries. 
European leaders are also concerned that U.S. spending will drive 
investment and jobs out of Europe and, more broadly, that “protec-
tionism hinders competition and innovation and is detrimental to cli-
mate change mitigation.”56 
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THE CHIPS AND SCIENCE ACT

Before the IRA, the Biden administration claimed a bipartisan victory 
for industrial policy with the CHIPS and Science Act, which features 
a $52.7 billion investment in semiconductor manufacturing, research, 
and development, as well as workforce development.57 Semiconduc-
tors are a critical component of the modern technological world; they 
power everything from smartphones to cars and washing machines to 
advanced weapons systems. 

In the last eight years, U.S. semiconductor manufacturing capacity 
has declined by more than 10 percent.58 The figure used by the Biden 
administration is that the U.S share of global semiconductor manu-
facturing has decreased from 37 percent in 1990 to just 12 percent in 
2021.59 Yet that widely cited figure only tells part of the story. A study by 
the Peterson Institute for International Economics notes that the U.S. 
share of global revenue from semiconductor manufacturing witnessed 
a much smaller decline in that same time period, from 25 to 20 percent.60 
In the design phase, the United States is still dominant, accounting for 
46 percent of the market as of 2020.61 Even so, although those firms are 
designing them in the United States, semiconductors are largely being 
made elsewhere.62

Taiwan is the global leader in semiconductor production, with 22 
percent of the world’s market share, followed by South Korea (21 per-
cent), then Japan and China (at 15 percent each). Security concerns 
about Taiwan have only increased U.S. anxiety over market concentra-
tion and strengthened the push for a diversification strategy. Roughly 
85 percent of advanced semiconductor chip production—those chips 
used primarily for smartphones, high-end computers, and military 
technologies—happens in Taiwan. In contrast, no advanced semi-
conductor chip production happens in the United States. For legacy 
semiconductor chip production (chips used in some vehicles and other 
consumer electronics), the United States accounts for 8 percent of total 
global production.63 

Given how far behind the United States lags, building up a domestic 
semiconductor manufacturing base will be challenging and expensive. 
For example, over a ten-year period, the cost of ownership of a new 
manufacturing plant located in the United States is around 30 percent 
higher than in Singapore, South Korea, and Taiwan, and 37 to 50 per-
cent higher than in China.64

Two aspects of the CHIPS and Science Act are of particular interest 
in the trade context. First are the geographical restrictions on funding. 
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Recipients of CHIPS and Science Act funds cannot direct those funds 
to expand manufacturing in China or a list of other countries consid-
ered a national security concern to the United States. Though China 
has proven to be a less attractive destination for U.S. investment in the 
semiconductor industry than Japan, Singapore, Taiwan, and Europe, 
the number of Chinese chips deals involving U.S. private investors has 
increased in recent years.65 

Second, the spending blitz could be insufficient.66 Taiwan is now 
spending $120 billion and has twenty new plants under construction 
or completed.67 Korea has a $452 billion investment toward its own “K 
semiconductor belt strategy” to compete with Chinese and U.S. invest-
ments.68 EU member states have also agreed to invest $44.4 billion to 
help reach their goal of producing 20 percent of the world’s semicon-
ductors by 2030.69 India has invested $30 billion to bolster its domestic 
semiconductor and technology supply chains.70 China, on the other 
hand—still reeling from the economic consequences of its COVID-19 
lockdown strategy—has paused recent semiconductor investments, 
including a planned $145 billion investment, due to their high costs and 
disappointing results.71 

The other issue to consider is that constructing new fabrication 
plants is a major endeavor, requiring massive resources and a tremen-
dous amount of labor. For instance, Intel is currently building two 
facilities in Chandler, Arizona, for $20 billion, which is expected to 
take three years and five thousand skilled construction workers to com-
plete.72 Those investments could create many jobs and will require a 
skilled tech workforce to maintain over the long run. 

Governments also face major challenges in subsidies’ effectiveness 
due to the increasingly complex nature of the global semiconductor 
supply chain. Items needed for chipmaking come from many coun-
tries, with some critical minerals for the semiconductor supply chain 
originating in China.73 Thus, subsidizing the domestic semiconductor 
industry within multiple countries could lead to the inefficient alloca-
tion of resources, and cooperation across countries will be necessary. 

Furthermore, not only could those large investments and lack of 
international coordination lead to a supply glut of semiconductors, 
but they could also fail to solve the narrow market failure for which 
they seek to correct, and they could create unnecessary trade con-
flicts along the way.74 The supply-chain disruptions brought on by 
the COVID-19 pandemic have minimized over time, and the high 
demand for semiconductor products has cooled down, which has led 
to a supply surplus and some companies scaling back their orders.75 
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Meanwhile, the United States and the European Union have men-
tioned their shared desire to avoid a subsidy race over semiconduc-
tors. However, existing dialogues, such as the Trade and Technology 
Council, could prove insufficient to avoid increasing disagreements 
between the United States and the EU.76
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The United States has been consistently vocal about problems with 
international subsidy rules and the challenges to disciplining states, 
particularly China, that subvert those rules, while recognizing that the 
fight against climate change and pandemics requires major new govern-
ment investment. To address both the concerns with and the opportu-
nities created by industrial subsidies, the United States should pursue 
substantive reforms to the current regime, including rewriting the rules 
to better reflect current political and economic realities, promoting 
enhanced transparency, and urging penalties for noncompliance. Spe-
cifically, the United States should

•	 revisit what constitutes good and bad subsidies and propose limiting 
overall subsidy levels while carving out areas in the common interna-
tional interest;

•	 encourage countries to disclose their subsidies, both by using the incen-
tive of a “safe harbor” for subsidies that have been properly notified and 
enforcing penalties for those that consistently fail to make timely noti-
fications of their subsidies; and

•	 strengthen the penalties for noncompliance with international subsi-
dies rules.

Those recommendations address policy options achievable in the next 
year alongside discussions on WTO reform, as well as more substan-
tive reforms to address deeper concerns with the rules themselves. 
Together, they suggest ways of retooling or rewriting existing mea-
sures in order to provide more flexibility to pursue legitimate objectives 
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through subsidies—but also to more effectively rein in trade-distorting 
abuse of the system. 

LIMIT AND DISTINGUISH HARMFUL SUBSIDIES

The WTO Agreement on Agriculture (AoA) offers some important 
lessons on how to consider the varied forms, amounts, and motivations 
for subsidies that should now apply to industrial subsidies. The AoA did 
something no other trade agreement and none of the SCM Agreement 
provisions has done: it limited the amount of financial support WTO 
members can provide for agricultural production. Members agreed to 
those limits because the magnitude of the then-existing subsidies, par-
ticularly the unsustainable $25 billion the EU and the United States spent 
annually on agricultural price supports in the 1980s, caused leading agri-
cultural nations to perceive that “trade was gravely out of balance.”77 

The AoA works by dividing domestic support for agriculture into 
two basic categories: trade-distorting (“amber-box”) subsidies, which 
can artificially raise or lower prices or stimulate production, and min-
imally trade-distorting (“green-box”) subsidies, which do not unduly 
distort prices or production levels. Limits are imposed only on those 
amber-box subsidies considered trade-distorting. The AoA creates an 
additional distinction for production-limiting (“blue-box”) programs 
not subject to the cap on total spending. The AoA permits all countries 
to participate in some level of subsidies by establishing de minimis levels 
of support that are permitted even though they are trade-distorting.78

Applying those lessons to industrial subsidies would involve

•	 launching negotiations immediately, under the auspices of the WTO or 
the OECD, to cap total spending on industrial subsidies;

•	 agreeing to some sublimits within that cap in the product sectors and 
supply-chain points with an observable concentration in subsidies;

•	 identifying a narrowly defined category of green-box subsidies without 
limits, such as for research and development, inspection and confor-
mity, and disaster response; and

•	 agreeing to a list of blue-box subsidies that should be excluded from the 
overall cap because their contribution to the global common good out-
weighs their trade-distorting effects.
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Ideally, the overall cap would be calculated as a percentage of total 
industrial output, optimally using an average for the total number of 
subsidies over a three-to-five-year period, given the significant swings 
in subsidies from year to year. Wealthy countries should be permitted 
to subsidize by a lower percentage than smaller, developing countries. 
As with the AoA, a new industrial subsidies regime should include tran-
sition periods geared to countries’ levels of development and current 
levels of industrial subsidization. Finally, countries taking significant 
advantage of blue-box exclusions should commit to providing some 
measure of support, technical assistance, or technology transfers to 
developing countries in need of the global good to which the subsi-
dies are directed. That arrangement could resemble the fund created 
in the WTO Agreement on Fisheries Subsidies, which provides tech-
nical assistance and capacity-building to developing-country members 
for implementing the agreement and uses the expertise of the United 
Nation’s Food and Agriculture Organization, the International Fund 
for Agricultural Development, and the World Bank to do so.79 

For industrial goods, among the subsidies that likely should 
be within the blue box are those that genuinely contribute to fight-
ing climate change—for example, subsidies for renewable energy, 
carbon capture and sequestration, electric vehicles, and clean cooking 
stoves. Excluding subsidies that support global health from the cap, 
including essential medicines and medical equipment, will be equally 
important.80 Subsidies that help ensure food and water access also 
deserve consideration. Many other areas need subsidies to stimulate 
investment in goods and services important to the global commons 
where market failures have caused underinvestment. Developing the 
list of which subsidies fall within the green or blue boxes will be one 
of the most difficult and most important elements of new subsidy dis-
ciplines. It should form the core of an expanded role for the WTO’s 
SCM Committee. Examining those subsidies that can demonstrably 
help countries meet their Sustainable Development Goals would be a 
good place to start.

ENCOURAGE COUNTRIES TO REVEAL THEIR SUBSIDIES

Disciplines on subsidies will not work unless others are made aware 
promptly whenever subsidies are being granted. In order to encour-
age such transparency, the subsidy notification process should be 
reformed to
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•	 develop clear guidance on exactly what should be notified as a subsidy, 
including which subsidies fall within the green or blue boxes;

•	 prohibit challenges to green or blue box subsidies for a period of at least 
one year; 

•	 add penalties for failure to provide timely notifications of subsidies;

•	 treat non-notified subsidies as actionable and subject to immediate 
challenge unless the subsidy is proven unharmful to other members’ 
trade interests; and

•	 incorporate independent information gathered by the WTO secretariat 
or provided by other members to fill any gaps in missing notifications.

Increased transparency should begin with making the notification 
process as easy and understandable as possible, with clear incentives 
for fulsome and timely notices. The WTO secretariat has begun that 
process through its shift to online tools, but more needs to be done, 
in conjunction with the SCM Committee, to ensure that all countries 
understand what they are required to notify and into which boxes their 
subsidies fall. A further incentive to notify immediately those subsidies 
that a country believes fall into the green box as non-trade-distorting 
(i.e., funds for basic research and development or disaster relief or the 
like) would be an agreement that subsidies notified as within the green 
box cannot be challenged at all or after a certain period of time, or until 
concerns over such subsidies have been raised and discussed at a meet-
ing of the SCM Committee.81 That safe harbor from challenge could be 
agreed upon as part of the notification process even without an agree-
ment on overall caps on industrial subsidies. 

Blue-box subsidies also deserve special notice and exemption from 
immediate challenge. Allowing countries to separately notify blue-
box subsidies and explain why they are necessary to achieve import-
ant policy goals would provide the factual predicate for a safe harbor 
for such subsidies. Increased disclosures and discussions within the 
SCM Committee should also accompany blue-box subsidies in order 
to ensure that all members can understand the useful goods or technol-
ogy derived from such government support. An additional onus should 
be placed on those claiming substantial exclusions for hefty blue-box 
subsidies to contribute to technical assistance or technology transfers 
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to developing countries that need support in the area addressed by blue-
box subsidies. 

Countries for whom the safe-harbor incentives do not sufficiently 
prompt timely notifications should face penalties. Because the WTO 
lacks the authority to charge members monetary fines, penalties could 
take the form of depriving recalcitrant countries of certain privileges of 
WTO membership—such as access to meeting documents, oral inter-
ventions during formal meetings, the opportunity to chair WTO com-
mittees—or imposing the status of inactive member, an undesirable 
moniker for countries wishing to remain in good standing. A number 
of those penalty ideas are modeled on a 2017 proposal the United States 
submitted to the WTO.82 Although some of the proposal’s specifics 
came under attack, the underlying concept is a compelling one.83 The 
Biden administration has since revised the proposal, and other mem-
bers have supported it.84 A further penalty would be to give countries 
the right to immediately challenge non-notified subsidies, even if they 
would otherwise be barred from such treatment because they fall into 
the green or blue boxes.

Finally, the WTO secretariat should be empowered to use the 
information collected on the newly established subsidy platform cre-
ated by the IMF, OECD, World Bank, and the WTO to notify subsi-
dies that seriously delinquent WTO members have failed to notify.85 
Making those subsidies part of the WTO’s public record and subsidy 
database, underscoring that failure to disclose subsidies will not allow 
them to evade scrutiny, and providing additional technical support to 
countries that need assistance with their subsidy notifications should 
result in a more up to date and complete record of subsidy actions 
around the world. 

INCREASE PENALTIES FOR RULES VIOLATIONS

A critical shortcoming of the current system is the inadequacy of rem-
edies when subsidies violate the rules. Devising new mechanisms to 
enforce both the current rules and any agreed-upon new arrangements 
to address industrial subsidies’ explosive growth will be important. To 
strengthen subsidies remedies, two changes are necessary: a speedier 
process for remedying subsidy rule violations and increased penalties 
for granting prohibited subsidies in the first place.

First, in order to shorten the time lag, now five to six years or more, 
between when a subsidy is granted and when a WTO panel can find that 
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the subsidy violates the WTO’s rules, the subsidy regime should borrow 
a page from the WTO Safeguards Agreement. Countries applying safe-
guard measures (typically tariffs or quotas) generally must pay for them 
by compensating those countries whose trade is harmed by the safe-
guards or, in the absence of an agreement on compensation, by permit-
ting retaliation by harmed countries. The subsidies regime could do the 
same by allowing more immediate demands for compensation or the 
quick imposition of retaliatory measures. A similar proposal suggested 
by trade analysts Simon Lester, Inu Manak and Huan Zhu argues for 
establishing procedures to guard against abuse and to help determine 
the amount of rebalancing that would be permitted.86 However, creat-
ing an additional category where immediate rebalancing is available 
would encourage compliance with new subsidy disciplines. In addition, 
the current expedited dispute settlement provisions for prohibited 
subsidies could be expanded to cover both existing and new prohibited 
subsidies, plus those subsidies not notified immediately to the WTO, so 
that a broader range of subsidy challenges could take advantage of the 
more truncated timeline for adjudicating subsidy disputes.87

Second, the penalty for violating subsidies disciplines could be 
substantially increased were the WTO to do what the European Union 
now does when it finds breaches of its anti-subsidy (called state-aid) 
rules: recipients of offending subsidies are required to pay back the 
entire amount of a subsidy.88 Although that measure would substan-
tially depart from the current WTO system, which was designed to 
preserve future trading opportunities rather than redress past injury, 
it is not totally unprecedented and would be consistent with EU prac-
tice.89 At least one WTO panel came to the view that the only way to 
enforce the SCM prohibition on the grant or maintenance of export 
subsidies was to restore the situation to what it was before the sub-
sidy was granted, which meant requiring that the grant be paid back 
in full.90 Requiring the repayment of subsidies would be among the 
strongest deterrents to granting them in the first place. If retroactive 
remedies became the norm, the repayment requirement would pre-
sumably be limited to prohibited subsidies, making it essential that 
those subsidies be clearly defined. 
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CONCLUSION

Critics of the international subsidies regime fall into two camps—
those who view existing rules as inflexible, limiting government action 
to address pressing policy issues, and those who view the rules as not 
stringent enough to avoid subsidy wars or trade conflicts. Both views 
are correct. Finding common ground between them has become all the 
more urgent as major economies increasingly turn to industrial policies 
to address both global concerns, such as fighting climate change and 
pandemics, and domestic competitiveness and supply-chain resilience 
needs. The good news is that there are many ways to revise and update 
subsidy rules to better balance competing priorities and take into 
account the fears in much of the developing world that its citizens will 
be left out and left behind. This report focuses on three methods: lim-
iting and defining good versus bad subsidies, encouraging countries to 
reveal their subsidies, and improving enforcement through incentives 
for compliance and penalties for noncompliance.

Implicit in those recommendations is the message that rather 
than shunning the WTO, now is the time to better use its rules and 
tools. Those concerned about trade-distorting subsidies should chal-
lenge them at the WTO. However, the time has also come to have an 
honest conversation about the inadequacies in the current regime and 
options for a way forward. At its core, one of the WTO’s critical roles 
is to help its members draw the line between protectionist measures 
and sound industrial policies, while ensuring that wherever that line is 
drawn, it does not unduly privilege some or harm others. To do that in 
the face of rising industrial policies across the globe, the WTO 
needs an updated toolbox. 

Rethinking international trade rules on subsidies is a critical test 
for the United States too. The United States has led the charge against 
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China’s rise on the back of massive subsidies and unwavering support 
for its state-owned enterprises, and it has begun doling out substantial 
subsidies of its own that flout the WTO rules barring the favoring of 
locally made goods. Thus, the United States should lead the effort to 
reshape the global rules to better serve its own interests and the inter-
national trading system’s changing realities. Doing so would give the 
United States a powerful tool to address its twin concerns over compe-
tition with China and fighting climate change. It would also allow the 
WTO and the world to come closer to a more equitable, resilient, and 
sustainable international economic order.
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