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Introduction

While the COVID-19 pandemic devastated many economic sectors, it catapulted the growth of the
information communications and technology (ICT) sector. Between 2018 and 2022, the world
gained 1.5 billion new internet users. In 2020, the first year of the COVID-19 pandemic, the share
of global internet users increased by 6 percent—some 500 million people. This is the highest
increase in history. Although growth slowed in 2021 and 2022, the number of internet users still
grew faster than most years during the past two decades. The vast majority of this growth is
attributed to low-income and lower-middle-income countries—countries such as India.

Yet, unlike other countries, India has not pursued market access or favorable regulatory
environments through preferential trade agreements (PTAs), standalone digital trade agreements,
or digital economy agreements. In fact, India consistently undermines its ICT interests in
multilateral discussions at the World Trade Organization (WTO). This behavior sets it apart from
the emerging global norms toward liberalization in digital trade. However, India’s approach aligns
with an increasingly protectionist actor: the United States.

India’s Growing Technology Sector

The ICT sector is hugely important to the Indian economy, contributing approximately 13 percent
to its gross domestic product (GDP). India seeks to grow this sector to $1 trillion by 2025, or 20
percent of GDP. All subsectors of India’s technology industry, including information technology
(IT) and business process management, IT-enabled services, engineering research and
development, hardware, software products, and ecommerce, recorded double-digit growth in
2022.

Additionally, India is renowned for its highly skilled and mobile ITC professionals. In the 2019
fiscal year, Indian nationals accounted for 74.5 percent H-1B visa petitions for both initial and
continuing employment in the United States.! In 2021 and 2022, the top three sponsors of H-1B
employees were Amazon, Google, and Meta.? India has significant interests in the ICT sector, and
should want to ensure that it does not face trade barriers and global immigration policies that
inhibit the expansion of its ICT sector and the mobility of its ICT professionals.

India and Digital Trade at the WTO: The Consistent Objector

Digital trade issues have been important to the WTO’s agenda since its early days. In 1998, WTO
members adopted the Declaration on E-Commerce, which established a comprehensive “Work
Program” to examine all trade-related issues relating to global ecommerce. The declaration also
provided for a provisional moratorium on customs duties on electronic transmissions pursuant to
which members agreed not to impose customs duties on digital transmissions (this ecommerce
work program was formally adopted by the General Council in 1998).



However, the customs duty moratorium has become extremely contentious in recent years. It was
the subject of intense negotiations—led by India—at the Twelfth Ministerial Conference in June
2022. While members finally agreed to maintain the moratorium until the Thirteenth Ministerial
Conference in 2024, it did not survive that conference: the customs duty moratorium is set to
expire at the WTO’s Fourteenth Ministerial Conference or March 31,2026, whichever is earlier.3

India’s opposition to maintaining the customs duty moratorium stems from its long-standing
belief that the practice significantly impairs developing countries’ ability to generate revenue. India
tirst raised concerns about the moratorium in 2001. But its more recent opposition is rooted in
arguments laid out in several papers circulated with South Africa since 2018. India considers that
developing countries in the WTO could generate forty times more tariff revenue by imposing
customs duties on electronic transmissions compared to developed members, many of which have
low-bound duties on the physical imports of digital products.* Further, India emphasized a paper
commissioned by the UN Conference on Trade and Development (UNCTAD) argued, based on
forty-nine digital products, that the potential annual tariff revenue loss for developing-country
members would be $10 billion using average-bound duties and $5.1 billion using average most-
favored-nations applied rates.>

Other Issues and the E-Commerce JSI

Outside the customs duty moratorium, India has submitted over forty papers in various WTO
forums on consumer protection, digital public infrastructure, and competition. India identifies the
digital divide as the common denominator underlying the challenges facing developing countries
in those and other digital-economy areas. India also posits that increased data flows provide
established online platforms with a competitive advantage, further entrenching the digital divide
between developed and developing countries.®

The lack of tangible progress and growing disagreement in the WTO E-commerce Work Program
spurred a few members to pursue an alternate route, called the Joint Statement Initiative on E-
commerce (E-Commerce |SI).” Those negotiations began in January 2019, and in July 2024 the
co-conveners (Australia, Japan, and Singapore) produced the Agreement on E-Commerce.
Currently, ninety-one WTO members, accounting for 90 percent of global trade, are
contemplating how to incorporate this agreement into their WTO commitments. They face a
gargantuan task after India blocked the adoption of another JSI on investment facilitation.® India
did not participate in the E-Commerce JSI, nor is it party to the E-Commerce Agreement. In fact,
India and South Africa have argued that |SIs are neither plurilateral nor multilateral agreements
within the WTO Agreement because they are not the result of consensus-based decision-making
as enshrined in that treaty.”

India’s Digital Trade Policy in Its Preferential Trade Agreements

India has concluded twenty-one reciprocal PT As. Except for the latest agreements that it
concluded with the United Arab Emirates (UAE), Australia, and the European Free Trade
Association (EFTA) countries (which include Iceland, Liechtenstein, Norway, and Switzerland),

India’s agreements are typically shallow, limited to goods, and exclude sensitive sectors. (See table
1 below.)
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Thus far, India has included ecommerce or digital trade—related provisions in seven agreements,
with dedicated digital trade chapters in only two PTAs: the India-Singapore Comprehensive
Economic Cooperation Agreement (CECA) and the India-UAE Comprehensive Economic
Partnership Agreement (CEPA).!° The ecommerce chapter of the India-Singapore CECA, which
was signed in 2005, contains only six provisions. Interestingly, one of the main substantive
provisions is the incorporation of a bilateral customs duty moratorium on electronic
transmissions. (The prohibition does not apply to internal taxes or other non-discriminatory
internal charges.) Each party has the right to determine “the customs value of imported carrier
media bearing digital products according to the cost or value of the carrier medium alone, without
regard to the cost or value of the digital products stored on the carrier medium.” This view is
consistent with India’s stance at the WTO. The PTA also includes nondiscrimination obligations
with respect to digital products.

The digital trade chapter of the India-UAE CEPA, which was signed in 2022, is considerably more
developed. Even though it contains soft obligations, it remains India’s most comprehensive digital
trade chapter: it contains twenty provisions on topics such as authentication, online consumer
protection, and personal data protection. Noticeably absent is any provision on the nondisclosure
of source code.

Notable provisions in the India-UAE CEPA include soft commitments on data protection and
cross-border data flows. Under the latter provisions, the parties maintain the right to restrict
cross-border data flows and impose data localization requirements. Those data-related provisions
have become standard in new-generation digital trade agreements, although with divergent levels
of legal bindingness. The prohibition on applying customs duties on electronic transmissions is
also of note. Ironically, this prohibition is subject to the outcome of the WTO discussions under
the E-Commerce Work Program.!! In other words, the customs duties moratorium between India
and the UAE could expire with the WTO customs duty moratorium that India worked to
eliminate.

The negotiations in which India has managed not to undertake digital trade obligations are just as
important, and potentially more revealing, than those in which it has. Specifically, India’s most
recent PTAs—the Australia-India Economic Cooperation and Trade Agreement and the EFTA-
India Free Trade Agreement—do not contain digital trade chapters. This is an anomaly,
particularly for Australia, which is a digital trade champion. One glaring similarity between those
agreements is that India’s negotiating partners are advanced developed economies.

Moreover, India took an active role in the negotiation of the Regional Comprehensive Economic
Partnership, but did not sign it. Reports suggest that India had reservations about certain
provisions in the ecommerce chapter.!? Although subject to generous exceptions, this chapter
includes hard commitments on data localization and cross-border data, unlike the India-UAE
CEPA.13

India is currently negotiating PTAs with several other trading partners. Negotiations with the
European Union and the United Kingdom are advanced, and both are anticipated to include
dedicated chapters on digital trade. The EU has presented a proposal for a chapter on digital trade
with provisions on cross-border data flows and protection of source codes.'* The UK, meanwhile,
considers digital trade a priority sector where India maintains barriers in the form of source code



disclosures and data localization requirements. !> How much policy space India can carve out in
those agreements with two of its most important trade partners remains to be seen.

India’s Digital Alignment With the United States

India and the United States have become increasingly aligned on digital trade issues, albeit for
different reasons. While the United States has a distinct national security rationale underpinning
its policymaking, India’s interests are principally driven by mercantilism. For example, India has
refused to join the trade pillar of the U.S.-led Indo-Pacific Economic Framework (IPEF), which
was envisaged to address digital trade issues.!® According to reports, India did not find sufficient
benefit in being a party to it.!” Other countries shared India’s misgivings. In October 2023, the
United States changed its hitherto liberal stance on digital trade and withdrew its proposals on
cross-border data flows, data localization, and source code within the context of the E-Commerce
JSInegotiations. Subsequently, in November 2023, the Joe Biden administration suspended
negotiations on digital economy under the trade pillar. It is too early to predict Donald Trump ’s
digital trade agenda in his second administration. However, the postponement of the TikTok ban
could signal a less confrontational approach to digital trade with China. On the other hand, it also
remains to be seen whether the strong tech influence in his administration will cool down the
domestic antitrust proceedings and focus only on ones taking place abroad.

India is also more comfortable engaging with the United States on bilateral deals. Specifically, in
May 2022, Indian Prime Minister Narendra Modi and U.S. President Biden informally launched
the Initiative for Critical and Emerging Technology. Led by the Indian National Security Council
Secretariat and the U.S. National Security Council, the initiative looks to “expand partnership in
critical and emerging technologies.”'® Although it is not focused on digital trade between the two
countries, it supports U.S.-India collaboration in ensuring supply-chain resilience in critical
minerals and semiconductors, which are crucial to the digital economy. It also supports steps that
provide enhanced access to top Indian artificial intelligence scientists, engineers, and
entrepreneurs to go to the United States, including policies and regulations that streamline visa
processing, modernize the H-1B application process, and clarify the rules for O-1 visas.!?

Conclusion: Reconciling India’s Approach to Digital Trade

India’s digital trade policy appears to be replete with contradictions. While it is a major exporter of
digital skills and services with one of the fastest-growing ICT markets in the world, India has
pursued policies that appear inimical to its own interests and contrary to many of the emerging
global norms on digital trade. At the multilateral level, India has induced the expiry of the customs
duty moratorium, which has been a mainstay in digital trade for almost thirty years. It has refused
to join digital trade-related negotiations and has instead chosen to criticize them at every turn and
even jeopardize the E-Commerce Agreement’s incorporation into the WTO rulebook. While India
has done better in its PTAs, it has avoided entering into hard obligations on issues such as cross-
border data flows and data localization. It has also evaded digital trade agreements with advanced
economies. But it has also aligned with the United States’ own changing norms on digital trade and
proved willing to bilaterally partner with the United States to produce technologies critical for
digital trade.

India’s rather coquettish approach to hard rules and commitments in digital trade is rooted in how
it has historically seen its interests. Although it has become a leading services economy, India has
always been reluctant to liberalize trade in services. In fact, it opposed services liberalization



during the Uruguay Round.?® A principal reason is that most services in India, including financial
services and communications, were historically provided through state-owned monopolies.

Obviously, the Indian state had a strong interest in maintaining its uncontested market share. As
the domestic services economy dominated the nonservices sectors, India liberalized its domestic
services market, including by softening its domestic policy on investment flows in software
services. In contrast, India limited its offerings to potential foreign competitors in those digital-
facing sectors at the WTO. India’s hawkish stance on digital trade liberalization continues to shape
its external digital trade policy to date.?!

Going forward, it is unclear whether India can continue to dance around digital trade obligations
in its advanced negotiations with the EU and UK. Their deep interest in binding digital trade
commitments makes it unlikely that India can elude all hard commitments, especially on cross-
border data flows and the EU’s uncompromising stance on data protection. What is patently clear,
however, is that India prefers to maintain as much policy space as possible when it comes to digital
trade.

The United States and India, on the other hand, have increasingly converging views on digital
trade issues. They both eschew obligations on cross-border data flows, data localization, and
source code to maximize their domestic policy space. They are also both less interested in the
WTO’s digital trade agenda. Although the Biden administration took the digital economy off the
table in IPEF, both countries should explore dialogue on digital trade in other, less formal forums,
including bilaterally. Each country has what the other needs: India offers digital skills and
innovation, while the United States brings capital, know-how, and advanced technology to the
table. They could, for example, conclude a light-touch agreement similar to the India-UAE CEPA.
This deal could include enhanced access to the U.S. ICT labor market for India’s skilled
professionals by creating an increased India-only H-1B visa allocation (however, this could be
jeopardized by the recent intra-Republican spat over those visas). Although unlikely allies from
afar, the United States and India are more similar in digital trade issues than they are different. It
could serve each of them well to at least initiate bilateral talks on this topic.

Kholofelo Kugler is an international trade lawyer in Geneva, and a research fellow for the Trade Law 4.0
project at the University of Lucerne, Switzerland.
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