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i n troduct ion
The number of federal regulations and hours required to complete federal paperwork have been rising steadily for decades. Under President
Obama, the impact of regulations has been increasing, too. New laws
enacted by Congress have dramatically changed regulation of the financial and health-care industries, and Obama has continued the longstanding regulatory push to protect the environment and conserve
energy. Although a certain level of regulation is needed to keep the environment clean, the public healthy and safe, and markets well-oiled and
stable, many policymakers worry that too much regulation can stifle
economic growth.
The American public is deeply divided over whether businesses face
too many regulations, and Republicans and small-business leaders have
grown more concerned over the course of the Obama presidency. Yet
when asked about specific regulations, such as standards on air quality,
fuel efficiency, or workplace safety, most Americans favor the status quo.
Although regulations may be increasingly costly for U.S. businesses,
and for small businesses especially, they do not appear to pose a competitive disadvantage for U.S. companies relative to those based in other
advanced economies. Compared with other G7 countries, the United
States has consistently been among the easiest places to do business,
offering one of the least regulated economies and the least burdensome
regulatory systems.
Research on the economic effects of regulation is underdeveloped,
though available evidence suggests most regulations have brought benefits that are worth the economic costs. Some of the most costly regulations, which affect air quality, have also produced the biggest benefits.
Nevertheless, the federal government could do more to lower burdens
on businesses without compromising the objectives of regulation.
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In particular, the U.S. regulatory management system, or the way in
which federal regulations are designed, could be improved. The system
has changed little since the early 1980s and focuses almost exclusively
on cost-benefit analysis before regulations are put into place, rather
than in hindsight when it is clearer whether or not a regulation is working. As a result, the stock of older regulations accumulates without an
institutionalized process for determining which regulations should be
repealed or changed. Even the analysis before regulations are implemented could be better informed through empirical research and more
sensible and proportionate examination of all draft regulations: some
come with overly detailed analysis that impedes decision-making,
whereas others escape oversight altogether.
The United States used to be the trailblazer in regulatory reform.
The rest of the rich world has caught up, however. Countries such as
Australia, Canada, and the United Kingdom can now lay claim to being
at the cutting edge of regulatory management. They have implemented
systems that better manage the existing stock, for example, with regulatory budgets and automatic reviews, while improving the filter for new
regulations through empirical study.
Efforts to revamp the U.S. federal regulatory system are stalled.
Regulatory management under President Obama has been hardly distinguishable from that of every other administration since President
Jimmy Carter. Dozens of congressional proposals have been made that
would bring the U.S. system more in line with countries at the forefront
of regulatory innovation. These proposals fall short on several dimensions, however, focusing on more restrictions like regulatory budgets
and automatic reviews without directing more resources toward empirical research and improving retrospective analysis.

how t he regulat ion system work s
Regulation is the third principle instrument (along with taxing and
spending) that governments use to achieve policy goals.1 In the United
States, Congress passes statutes outlining the broad contours of regulations. Federal departments and agencies within the executive branch
then write and enforce specific rules or regulations.
The federal regulatory reach is huge. It affects everything from the
food and medicine we consume to the efficiency of the cars we drive, the
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safety of our workplaces, the clarity of the air we breathe, and the way
we save for retirement. A full-time federal workforce of three hundred
thousand keeps the regulatory system running. More than three thousand new regulations are issued every year, most of which are minor or
technical, though roughly forty to fifty are economically significant,
which is defined as those with an annual cost to the economy of at least
$100 million.2 The rate of new rulemaking has been roughly constant
over time, but the number of new statutes passed by Congress has been
decreasing for decades.3
More than taxing and spending, regulations do not easily lend themselves to simple and transparent accounting. Regulations are also often
written by civil servants who are not directly accountable to the public.
To keep the quality of regulations in check, governments create regulatory management systems.
In the U.S. federal government, responsibility for overseeing this
quality-control process falls mostly on the executive branch, specifically the Office of Information and Regulatory Affairs (OIRA). Congress has taken a backseat in regulatory management policy, which is
largely set by executive orders issued by the president.4 But presidential
directives and OIRA’s oversight do not cover regulatory agencies that
are technically independent and beyond the president’s control, including the Securities and Exchange Commission (SEC), the Federal Communications Commission (FCC), and the Federal Trade Commission
(FTC).
Since 1980, when Congress created OIRA, each president’s management framework has been remarkably bipartisan and consistent
across administrations. The system is institutionally designed to
assess and improve the quality of new regulations before they are
implemented. At the heart of the framework is a cost-benefit analysis,
which is calculated by federal agencies and departments for economically significant regulations.5 All draft regulations (along with any
required cost-benefit analysis) are sent to OIRA for review and final
approval. OIRA sends a majority of draft rules back to departments
with requested changes, sometimes with suggestions for how to
improve submitted cost-benefit analyses. OIRA staffers spend most
of their time collecting and sharing information about best practices
from across the federal government, listening to input from affected
industries and consumer groups, and ensuring that draft regulations
fit with the administration’s policy agenda.6
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Ideological Divisions: Balancing Society-Wide
Benefits Versus Private-Sector Costs
Policymakers from across the political spectrum would agree that a
certain level of regulation is needed to keep the environment clean, the
public healthy and safe, and markets well-oiled and stable.
But even if society as a whole ultimately benefits, economic costs are
associated with any regulation. Those costs usually hit businesses first
but are then passed on to employees through lower wages and job cuts
or to consumers through higher prices.
Democrats and Republicans appear most divided over whether the
benefits justify the costs. Republicans tend to worry about the regulatory
burden leveled on businesses and place a higher priority on minimizing regulatory costs. For example, Rick Perry, the former Republican
governor of Texas, invoked his state’s low-regulation environment to
explain its impressive job-growth record.7 Democrats tend to be more
willing to place regulatory costs on the private sector to achieve what
they believe are larger net benefits for society.

Public Opinion: Divided on Regulations
Generally, in Favor Specifically
American public opinion on federal regulation falls along partisan lines.
Republicans are far more likely than Democrats to believe there is too
much regulation of business. Since the Great Recession and during the
Obama presidency, the partisan gap has widened considerably—and
is almost entirely explained by growing concern among Republicans.
Today 79 percent of Republicans believe the government regulates business too much; only 26 percent of Democrats agree, a difference of fiftythree percentage points.8 During the George W. Bush presidency, the
gap between the two parties was half as large.
A survey of small-business executives mirrors the Republican polling trend. The share who indicate that “government regulation and red
tape” are their most important problem has been increasing over the
course of the Obama presidency. For the past three years, it was among
the survey’s most commonly cited problems.9 Public criticism of regulations has picked up as well. Between 2007 and 2011, media mentions
of “job-killing regulations” went from just four appearances per year to
seven hundred.10
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The public as a whole appears more favorable toward specific regulations, however. In a 2012 Pew survey, the vast majority of Americans
(and a clear majority of Republicans) either favored current levels or
wanted more regulation for the environment, car safety and efficiency,
and workplace safety. Survey results were the same twenty years ago,
suggesting public opinion has been remarkably consistent and positive
about specific federal regulations.11

Regulation’s Ambiguous Effect on the Economy
Empirical research remains underdeveloped regarding regulation’s
effect on the economy. Economists have not settled on a good way to
measure overall regulatory burden, often resorting to crude proxies like
the number of pages in the list of all federal regulations or the number
of restrictive words like must or should on that list.12 Because of these
data limitations, the best empirical studies take on a specific regulation rather than the full stock of regulations. Largely unknown is how
the average business is affected by the cumulative set of regulations, or
whether certain regulations harm or help different kinds of business
activity, such as innovation or entrepreneurship.
Existing research suggests the political rhetoric blaming economic
woes or successes on regulation tends to be overblown. One controversial study, sponsored by the Small Business Administration, found
gigantic economic costs, but also failed to measure benefits.13 No relationship is apparent between the level of regulatory burden among U.S.
states and their unemployment rate or their rate of business startups
and failures. More prosperous states have more regulation, though this
may be because wealthier communities demand it.14 Studies have not
found robust results for the “pollution haven” effect, in which firms are
induced to move to regions where environmental regulations are less
stringent. This may be in part because the most heavily regulated industries, such as mining, wood products, and energy production, are not
very mobile.15 Michael Porter of Harvard Business School argues that
stricter environmental codes can be a competitive advantage because
they promote innovation in more efficient production techniques.16
It makes intuitive sense that regulations are, on average, costlier for
smaller businesses because they do not have the advantage of scale.17
Small business cannot afford to spend the staff time that large businesses can to comply with regulations. But the most costly regulations
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hit big polluters the most; these polluters tend to be large corporations,
not small businesses.18 Studies that analyze the effect of regulations
on job creation have found both positive and negative effects, but they
are always small and usually localized.19 No good research exists on
how small-business employment may be affected. At least for larger
employers, regulations do not appear to be a significant cause of job
loss; employers attribute few mass layoffs of fifty or more employees to
government regulation (see table 1).20
As for federal regulations, the best evidence suggests nearly all economically significant rules pass the cost-benefit test.21 Environmental
regulations, by far the most costly, carry the greatest benefits by making
Americans healthier. The Clean Air Act, enacted in 1970 and tightened with stricter pollution standards ever since, dramatically reduced
the fine-particle matter in the air that Americans breathe. As a result,
Americans have fewer asthma and heart attacks, miss fewer days of
school and work, and live longer. The act also gradually eliminated lead
from gasoline, which impairs children’s cognitive abilities. Since 1980,
the Environmental Protection Agency (EPA) estimates that the lead
regulation decreased the level of lead in Americans’ bloodstreams by
more than 90 percent.22
For some regulations that do not pass the monetary cost-benefit test,
regulators can decide that human benefits nonetheless justify the high
cost. Take a recent regulation that required rear-view cameras in new
cars by 2018. Although it will cost an estimated $140 per car to install,
even auto manufacturers supported the measure as a way to prevent
horrific accidents, such as parents backing over their infant children.23
Past government cost-benefit analyses of draft environmental regulations have generally overestimated both costs and benefits, with no
TABLE 1. Surve y of Reasons for Mass Layoff E ven ts
2012

2011

2010

2009

2008

2007

Number of
mass-layoff events

6,500

6,596

7,247

11,824

8,259

5,363

Percentage of mass
layoffs attributed to
government regulations

0.3

0.2

0.2

0.1

0.3

0.3

Source: Bureau of Labor Statistics (2013).
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systemic bias in either direction.24 The costs are overestimated in large
part because government agencies undercount the private sector’s ability to adapt and innovate in response to regulation.25 The Clean Air
Act’s phaseout of chlorofluorocarbons (CFCs), for example, which
harm the ozone layer, ended up being much less costly to manufacturers than had been anticipated because scientists quickly developed new
chemical compounds to replace CFCs.

Where t he Un i ted State s Stands
The total number of federal regulations has been increasing at a fairly
steady pace since the government started keeping track in the midtwentieth century.26 However, compared with the Bill Clinton and
George W. Bush administrations, the cost of new regulations is up.27
An average of fifty-five new economically significant rules have been
enacted per year during the Obama administration, versus an average of
forty per year under George W. Bush. Although the average significant
rule has been more costly under Obama, official government figures
suggest benefits have also been higher.28 According to one analysis, the
Obama administration added more new regulatory restrictions (both
big and small) than any other president since Carter.29
The paperwork collection burden, which includes time spent filling
out forms online, has been rising, too.30 Although information technology should enable streamlined data collection, technology has not yet
put a dent in the hours Americans spend doing federal paperwork.

Obama-Era Policy Legacy: More Regulation
of Finance, Health Care, and the Environment
The federal government has dramatically extended the federal regulatory reach into finance and health care over the past five years. The
2010 Dodd-Frank bill, for example, was designed to avert future financial crises and prevent banks from being “too big to fail,” necessitating government bailouts. The bill covers everything from consumer
protection and private hedge funds to how banks trade derivatives,
take on systemic risk, and write mortgages. The regulatory burden
and paperwork costs have been significant. The bill created three
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new regulatory offices, including the Consumer Financial Protection
Bureau with roughly one thousand employees. The bill itself was 848
pages long and could lead to more than ten thousand pages of new
regulations or rules, some 20 percent of which has not yet been finalized.31 Supporters of Dodd-Frank, however, insist that the burden is
justified if it helps to avert financial crises like the most recent one,
which lowered net U.S. household wealth by $16 trillion, or 24 percent, between 2007 and 2009.32
The 2010 Affordable Care Act (ACA), commonly known as Obamacare, is the biggest change to government health-care policy since the
creation of Medicare and Medicaid in 1965. It aims to decrease the share
of uninsured Americans while trying to dampen spiraling and unsustainable public and private health-care costs. The health insurance
industry, which must now accept more clients regardless of preexisting conditions, is most affected. Critics worry about how the employer
mandate will affect medium-sized businesses, given that it will force
them to buy health insurance for their full-time employees. Although
the rollout of the online application and insurance market exchanges
was marred by technical glitches, the system is now up and running.
The uninsured rate has declined. But it is too soon to tell whether the
ACA will produce a sustained slowdown in health-care costs, which
had already begun to slow during the Great Recession.33
Although Dodd-Frank and the ACA dominate the headlines, some
of the most economically significant regulations during Obama’s presidency—and nearly every previous administration for decades—have
involved protecting the environment and improving energy efficiency.
Obama has continued to strengthen Clean Air Act restrictions on pollutants and was the first to use the Clean Air Act to regulate carbon
dioxide (CO2) emissions that cause climate change. The rule, finalized
in 2015, aims to lower CO2 emissions from existing coal power plants,
which are responsible for the largest share of the country’s CO2 output,
by 30 percent by 2030.34 Historically, new standards applied only to
new plant construction. Industry groups have promised to fight them
hard, claiming it will lead to higher electricity prices for consumers and
job losses in coal-producing states like West Virginia. But proponents
claim that natural gas or cleaner-energy industries will meet the electricity demand and create new jobs. Obama has also increased energy
efficiency standards on cars, motors, and electrical appliances such as
microwaves, laundry machines, and light bulbs.
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U.S. Businesses Face Lower Regulatory Burden
Than Competitors
Although no data directly compares regulatory and paperwork burdens
across countries, available evidence suggests that U.S. companies are
not more burdened than their competitors abroad. The U.S. economy
has long been among the least regulated in the world. The United States
is currently the top-ranked large rich country in the World Bank’s Ease
of Doing Business Index, and has been so for every year but one since
the index was first compiled in 2001.35 The index is a composite of a
host of objective variables, including how long it takes to start a business, availability of credit, procedures for registering property, and
the enforcement of contracts—which, taken together, are a reasonable starting point for comparing regulatory burden. OECD indicators
broadly corroborate the index; the United States scores better than any
other G7 country by having less complex regulatory procedures, fewer
administrative burdens, and lower entrepreneurship barriers, though
other English-speaking countries are close behind.36 Unfortunately no
similar indicators compare regulation benefits between countries.

U.S. Regulatory Management: An Outdated System
The United States used to be the trailblazer in regulatory quality management. In 1969, it was the first country to mandate environmental
impact assessments, and the EPA developed some of the original costbenefit analytical methods. In 1980, the United States was the first to set
up an oversight body (OIRA), the first to institutionalize cost-benefit
analysis, and the first to make paperwork reduction an explicit goal.
The rest of the world looked to the United States for the gold-standard
model in regulatory management. Since the early 1980s, some marginal improvements have been made to the U.S. system, such as more
transparency and more attention to the effects on small business and
of unfunded federal mandates on state and local budgets. But its fundamental architecture has not changed in more than thirty years, and the
system should be improved.
Most importantly, the U.S. system does not have an institutionalized
process for analyzing and updating the existing stock of regulations.
A cost-benefit analysis is produced before a regulation is enacted and
therefore must rely on uncertain assumptions. Almost no analyses are
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conducted afterward, however, to determine whether those assumptions
were correct and whether the regulation is having its intended effects.37
Nonetheless, federal regulators update many rules at their discretion,
often in response to criticisms from businesses or interest groups.38
Every president since Carter has directed the federal bureaucracy to
review old regulations and cut away any excess. But these reviews have
been ad hoc and their methodology rudimentary, in part because the way
the federal government designs regulations does not lend itself to retrospective review.39 Ideally, provisions for data collection to measure any
impact and a review timeframe should be written into a statute from the
beginning. Such preparation, however, almost never occurs.
Except for those that apply to food and medicine, U.S. regulations
are not empirically tested, although regulations are more empirically
informed than in the past.40 Behavioral economics research has shown,
for example, that information framing and data presentation can have
a significant effect on consumer behavior. This has been embodied in
fuel-efficiency disclosure displays on new cars at the dealer, which try to
overcome the human tendency to favor short-term over long-term gains.
Five-year fuel-savings estimates need to be presented in a clear and concrete way so that consumers can focus more on long-term savings even
if more fuel-efficient cars have a higher upfront price tag. There is also
a general understanding that market-based approaches (e.g., cap-andtrade emission programs) or choice-based “nudges” (e.g., default savings
accounts) work better than command-and-control mandates. A small
government office was created in 2014, dubbed the Nudge Unit, to apply
behavioral economics principles to make existing regulations more
effective. According to the unit’s first report in 2015, they have already
had some success; for example, they set up personalized text message
reminders to help low-income students stay on track for college.41 An
even smarter system would test the specific regulations in randomized
controlled trials, teasing out cause and effect and taking out as much
uncertainty as possible in any cost-benefit analysis. This is already standard procedure for the Food and Drug Administration (FDA).
The way the U.S. system uses cost-benefit analysis should also be
more sensible and proportionate. For draft regulations where both
costs and benefits can be quantified and monetized, the U.S. impact
analyses are among the best in the world.42 Some scholars even argue
there is too much of an emphasis on quantification in the U.S. system;
it does not always lead to more informed policy decisions and can come
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at the expense of considering alternative options.43 It is often impossible to quantify in dollars the effects of a specific regulation. Indeed,
the assessments for most major regulations do not monetize both costs
and benefits, and usually for understandable reasons. In one famous
case, a federal regulation forced prisons to take dramatic steps to reduce
prison rape. Economists were hamstrung trying to quantify the benefits
in dollars, though few doubted the regulation’s worth and it was eventually approved. In other situations, economists are only able to construct
such dense calculations that hardly anyone can judge the merits.44
Impact analyses can also be gamed or ignored, depending on the
goals of the administration at the time. Regulations that are higher priorities for the current administration tend to elicit less rigorous costbenefit analyses.45 This held true for the George W. Bush administration
regarding homeland security, just as it did for the Obama administration with health care. For these signature policies, the White House
was involved in designing the regulations and the process was rushed—
tight deadlines, no public comment period, and only a few days at OIRA
to check for analytical rigor.46 A crucial 2015 Supreme Court decision
could set the bar higher for cost-benefit analyses in the future: the ruling
struck down a new EPA regulation on mercury pollutant standards on
the grounds that costs were overlooked.47
Although some regulations receive extremely detailed analytical treatment, others receive none. Only economically significant regulations fall
under OIRA oversight and require a cost-benefit analysis. Smaller individual regulations, which encompass 99 percent of all regulatory actions,
rarely receive any impact analysis, even simple back-of-the-envelope calculations.48 Independent agencies, many of which are responsible for
writing hugely expensive regulations, are beholden to fewer analytical
requirements, ostensibly to preserve their political and institutional independence. The quality of their analysis, when done, is consistently lower
than that of other agencies under OIRA oversight.49 The independent
SEC, for example, provided impact analysis for Dodd-Frank regulations
that was widely criticized as late, poor, and incomplete.50

Obama’s Management Legacy: More of the Same,
but Committed to Improvement
Obama’s signature regulatory oversight policy—a retrospective review
that required agencies to sift through old regulations and eliminate
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obsolete ones—was not so new.51 Perhaps the only difference from
every other presidential-sponsored review since Carter is that Obama
required each department to publish assessment plans twice a year, thus
cementing reviews into bureaucratic calendars. But the methods have
been no better than those of the past; data and analytical methods are
still insufficient.52 Once again, independent agencies were exempt.
To the disappointment of many Republicans, the review plans contained not just regulatory cuts, but also enhancements to make regulations more effective. After four years of review plans, the White House
claims the cumulative cuts totaled $22 billion in compliance cost savings.53
But when the enhancements are also factored in, there may have been an
overall increase in burden. In the most recent set of reviews from July
2015, there is actually a net increase in costs of $14.7 billion, and in paperwork hours of thirteen million, just two agencies planning to reduce overall burdens.54 The plans contain few new or original look-backs; nearly
90 percent of the rulemakings in the July 2015 report were recycled from
previous reports. Although data limitations make comparisons difficult,
a tally of net changes in the pages of federal regulations suggests Obama’s
look-back accomplished less burden reduction than previous efforts (see
figure 1).55 And as in earlier reviews, only a very small percentage of the
existing stock was taken off the books (see figure 2).
The Obama administration says it is committed to improving how
retrospective reviews are conducted and to empirically testing more
draft regulations. The White House has instructed regulators to design
new regulations in a way that allows for easier subsequent reviews.56
But according to an assessment of eighteen proposed rules in 2014,
none prepares for retrospective analyses.57 In their 2011 retrospective
review plans, the Departments of Transportation, Labor, and the Interior promised to use more randomized-controlled experiments in their
regulation-design process.58 It remains to be seen, however, whether
they follow through on their commitments, especially without dedicated funding for experimental trials.

Other Countries Now Innovating More
on Regulatory Management
The rest of the rich world, and much of the developing world, has caught
up with the United States in regulatory management, creating their
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Figure 1. Number of Pages i n t he Code of Federal
Regulations (1974–2014)
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Figure 2. Change i n t he Number of Pages i n t he Code of
Federal Regulations (1974–2014)
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own oversight bodies and standardizing impact analysis.59 Many countries are better than the United States at reviewing the accumulation of
outdated regulations.
In 2009, the United Kingdom dramatically overhauled its system
when the Cameron government came to power. It created the Behavioral Insights Team—the original Nudge Unit—to carry out empirical
research on regulatory best practices. The UK became the first country
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to put in place a regulatory budget, originally called one-in, one-out,
which later became one-in, two-out, every new regulatory burden now
requiring twice the amount of regulatory reduction. Australia, Canada,
France, and several smaller European countries now follow regulatory
budgeting principles. Although regulatory budgets may unfairly tie
future regulations to past regulations, they do force bureaucracies to
more carefully weigh regulatory decisions and systematically analyze
the existing regulatory stock.
The Netherlands has led the way in reducing administrative burdens. In the mid-2000s, it developed a simple metric for red-tape
costs, instructed all agencies to cut those costs by 25 percent within
four years, and installed an independent commission to keep tabs on
progress. At least officially, the red-tape reduction effort was a success, and several countries are modeling their own cost-cutting efforts
after the Dutch.
Australia and Canada have claimed the mantle of regulatory leadership from the United States by implementing a wide range of cuttingedge policies. For example, both countries require across-the-board
expiration, known as sunsetting, of all new major regulations within
a defined timeframe, usually five to seven years, in the absence of a
thorough retrospective review. Australia uses a smart approach to
evaluating and managing the stock of old regulations. Instead of siloing
retrospective reviews within single government agencies, the regulatory body periodically does “stockade” reviews of the cumulative set of
regulations that affect a given industry, which is how businesses actually
experience the regulatory system.
The European Union’s approach, though not as advanced in managing its stock of regulations as some other governments are, does differ
from the U.S. approach in several ways. In the United States, impactscoring of draft regulations is done by federal departments only after
Congress votes on laws. The EU, by contrast, scores the regulatory
impact of every piece of legislation before any parliamentary debate or
vote. It also scores all draft regulations, big and small, scaling up the analytical detail in proportion to the rule’s economic significance.
Many of these policy ideas were originally developed in the United
States. Going back to the 1970s, U.S. states have enacted sunsetting
provisions. President Carter wanted to require built-in retrospective
evaluation plans for all new regulations, and the first head of OIRA in
1980 floated the possibility of establishing a regulatory budget.
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U.S. States: Unclear Whether Reform
Initiatives Are Working
Many U.S. states have their own regulatory management systems that
include assessment standards and an oversight body. Many of these
states have taken steps in recent years to lower regulatory burdens; since
the Great Recession, twenty-five states have established new reviews of
existing laws, and ten states have imposed some kind of a moratorium
on issuing new regulations. Two of the strictest moratoriums are in Arizona and Indiana, where Republican governors have made the policy
a cornerstone of their pro-business agendas. As of 2011, twenty-three
states still had a sunsetting process, though their popularity has ebbed
since the 1970s and 1980s and these provisions are unevenly enforced.
Tennessee, for example, applied automatic sunsets every year to all
existing state regulations. But the policy has not imposed rigor on the
regulatory process; the Tennessee legislature just extends the full list
of regulations every year.60 It is unclear whether any of these state initiatives are improving either the quality of regulations or the business
climate. One study found that states’ reform initiatives have generally
failed at lowering regulatory burden.61

Congressional Proposals: Big on Restrictions,
Short on Improvements
Although the U.S. system has scarcely changed in decades, this is not
for want of trying on the part of Congress. Congressional Republicans have regularly proposed bills that would bring the United States
more in line with leading systems around the world. Most of the proposals would ramp up congressional oversight, ranging from imposing
stricter cost-benefit-analysis standards to making any new major rule
contingent on an affirmative vote. Currently, a rule stands unless Congress votes it down, which almost never happens. Some proposals call
for either an automatic review or sunsetting of new major rules. Others
would install an independent commission to decide which regulations
should be repealed, because federal regulators may have a conflict of
interest when grading and rolling back their own regulations. The most
far-reaching bill, sponsored by Senator Marco Rubio (R-FL), would
impose a budget on all federal regulation costs and paperwork, among
many other changes.
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The bill that has had the most success in the Republican-controlled
House of Representatives—the Regulatory Accountability Act (passed
in 2011, 2013, and 2015)—would place more layers of requirements on
cost-benefit analysis and extend them to independent agencies such
as the SEC, as well as mandate ten-year reviews for new major regulations. Similar provisions have not passed in the Senate.
Democrats tend to be against more restrictive measures, particularly
blanket caps on the level of regulation. They are keen on keeping the
analysis and review decisions with the regulators, who often know the
subject matter best, rather than creating a separate commission. Democrats also worry more about bureaucratic ossification—that more
layers of requirements would simply slow down the governance process—though research has not found any evidence of ossification yet.62
A prominent Democratic proposal for regulatory reform, sponsored
by Senator Amy Klobuchar (D-MN), would create an OIRA counterpart within the legislative branch to analyze major draft regulations and
then review those regulations five years later. The office would not perform regulatory impact estimates on possible legislation, like the Congressional Budget Office does with budget scoring. But it would add
a dose of bureaucratic competition similar to that of the CBO, which
many believe benefited the quality of fiscal accounting coming from the
Office of Management and Budget after the CBO’s formation in 1975.

FUTURE PROSPECTS
These proposals fail to address three fundamental challenges facing
the U.S. regulatory system: retrospective reviews that are not informed
by relevant data collection and planning, a lack of empirical testing of
regulations, and inconsistent requirements for cost-benefit analysis.
Most proposals would make cost-benefit analyses more detailed, quantified, and monetized. But complexity can be the enemy of good decision-making. And the benefits of cost-benefit analysis beforehand, no
matter how detailed, will never have the certainty of empirical testing or
retrospective analysis. Many prominent congressional proposals mandate retrospective analysis, but none would improve how such analysis
is conducted. Reformers are correct to widen the scope of these analyses to include independent regulatory agencies, but legislators should
also consider increased EU-style proportionate analysis of smaller
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regulations along with an increase in initial analysis. An overall cap on
the regulatory burden may be hard to justify, especially if most new
regulations are easily passing a cost-benefit test. A paperwork budget
would make more sense for good governance, however, and it is an idea
that could garner support from both Democrats and Republicans.63
What is certain is that a serious overhaul of the regulatory management system will require more resources. Performing empirical trials
will cost money. Doing careful and thorough retrospective reviews
of all major regulations will cost a lot of money, which is perhaps one
reason why reviews to date have been so poorly executed. No one in
Congress has called for a funding boost for regulatory management,
even though it would likely pay for itself by improving the cost effectiveness of regulations. In 2000, Congress approved an office in the legislative branch (along the lines of Senator Klobuchar’s bill) to undertake
impact analyses, but the whole plan fell through when Congress failed
to authorize funding in the order of several million dollars.64 Unless
Congress is willing to put some cash toward new initiatives, progress
on regulatory reform may have to wait.

Endnotes
1. Susan E. Dudley and Jerry Brito, Regulation: A Primer (Washington, DC: Mercatus
Center at George Mason University, 2012).
2. Office of Information and Regulatory Affairs, data pulled from http://www.
reginfo.gov/public/. For quick reference, see https://regulatorystudies.columbian.
gwu.edu/sites/regulatorystudies.columbian.gwu.edu/files/downloads/2014%20
Presidential%20Years_0.PNG.
3. Steve Benen, “Obama Blasts ‘Least Productive Congress in Modern History,’”
MaddowBlog, April 1, 2014, http://www.msnbc.com/rachel-maddow-show/obamablasts-least-productive-congress.
4. Congress can place requirements on the regulation-design process that applies to all
federal departments and agencies, including independent regulatory agencies. But they
are largely toothless or unenforced. For example, the Administrative Procedures Act
sets a low bar for establishing need and purpose for a draft regulation. The Regulatory
Flexibility Act requires a ten-year review for any regulation that has a “big” impact on
small business, but then leaves the decision of whether any regulation’s impact would
qualify to the regulators themselves, and as a result, regulators can easily skirt the
requirement. There is no penalty if federal regulators violate the Paperwork Reduction
Act. The Congressional Review Act gives Congress the power to block a regulation
that OIRA approves with a majority vote, but this has only happened once.
5. “Economically significant” regulations are defined by the federal government as
having an impact of at least $100 million annually.
6. For a good summary of how OIRA works, see Cass Sunstein, Valuing Life: Humanizing
the Regulatory State (Chicago: University of Chicago Press, 2014), pp. 11–46.
7. Alec MacGillis, “Rick Perry’s Entry Sets up a Clarifying Contrast,” Washington Post,
August 12, 2011, http://www.washingtonpost.com/politics/rick-perrys-entry-sets-upa-clarifying-contrast/2011/08/10/gIQAum32AJ_story.html.
8. Andrew Dugan, “In U.S., Half Still Say Gov’t Regulates Too Much,” Gallup, September
18, 2015, http://www.gallup.com/poll/185609/half-say-gov-regulates-business.aspx.
9. William C. Dunkelberg and Holly Wade, “NFIB Small Business Economic Trends,”
National Federation of Independent Business Research Foundation, September 2015,
http://www.nfib.com/Portals/0/pdf/sbet/sbet201510.pdf.
10. Michael A. Livermore and Jason A. Schwartz, “Analysis to Inform Public Discourse
on Jobs and Regulation,” in Does Regulation Kill Jobs? ed. Cary Coglianese et al.
(Philadelphia: University of Pennsylvania Press, 2013), p. 244.
11. “Auto Bailout Now Backed, Stimulus Divisive: Mixed Views of Regulation, Support
for Keystone Pipeline,” Pew Research Center for the People and the Press, February 23,
2012, p. 15, http://www.people-press.org/files/legacy-pdf/2-23-12%20Regulation%20
release.pdf; Stuart Shapiro and Debra Borie-Holtz, The Politics of Regulatory Reform
(New York: Routledge, 2013), pp. 68–92.

24

Quality Control: Federal Regulation Policy

25

12. See, for example, “RegData,” compiled by Patrick McLaughlin and Omar Ahmad
Al-Ubaydli, George Mason University Mercatus Center, November 12, 2014, http://
mercatus.org/publication/regdata-numerical-database-industry-specific-regulations.
13. Nicole V. Crain and W. Mark Crain, “The Impact of Regulatory Costs on Small
Firms,” Office of Advocacy, Small Business Administration, September 2010, https://
www.sba.gov/sites/default/files/advocacy/The%20Impact%20of%20Regulatory%20
Costs% 20on%20Small%20Firms%20%28Full%29_0.pdf.
14. Shapiro and Borie-Holtz, The Politics of Regulatory Reform, pp. 64–67.
15. Josh Ederington et al., “Footloose and Pollution-Free,” Review of Economics
and Statistics 87, no. 1, 2005, http://www.mitpressjournals.org/doi/abs/10.1162/
0034653053327658#.VJMWM14AOQ.
16. Michael Porter, Competitive Advantage of Nations (New York: The Free Press, 1990).
17. Crain and Crain, “The Impact of Regulatory Costs on Small Firms.”
18. This report was written by Rebecca Strauss, associate director for Renewing
America publications at the Council on Foreign Relations. Randy Becker et al.,
“Do Environmental Regulations Disproportionately Affect Small Businesses?
Evidence from the Pollution Abatement Costs and Expenditures Survey,” Journal of
Environmental Economics and Management, 2013, pp. 523–38, http://www.sciencedirect.
com/science/article/pii/S0095069613000697.
19. See Carry Coglianese and Christopher Carrigan, “The Jobs and Regulation Debate,”
in Does Regulation Kill Jobs? pp. 1–30; Tara M. Sinclair and Kathryn Vesey, “Regulation,
Jobs, and Economic Growth: An Empirical Analysis,” George Washington University
Regulatory Studies Center Working Paper, March 2012, http://regulatorystudies.
columbian.gwu.edu/files/downloads/ 032212_sinclair_vesey_reg_jobs_growth.pdf.
20. Mass Layoff Statistics, U.S. Department of Labor, Bureau of Labor Statistics, http://
www.bls.gov/mls.
21. According to annual reports OIRA submits to Congress, available at http://www.
whitehouse.gov/omb/inforeg_regpol_reports_congress. The most recent report is
“Draft 2015 Report to Congress on the Benefits and Costs of Federal Regulations and
Unfunded Mandates Reform Act,” Office of Management and Budget, October 2015,
https://www.whitehouse.gov/sites/default/files/omb/inforeg/2015_cb/draft_2015_
cost_benefit_report.pdf.
22. “Highlights from the Clean Air Act 40th Anniversary Celebration,” Environmental Protection Agency, September 14, 2010, http://www.epa.gov/air/caa/40th_highlights.html.
23. Gary Gastelu, “Automakers Lobbying to Replace Rearview Mirrors with
Cameras,” FOX News, April 2, 2014, http://www.foxnews.com/leisure/2014/04/02/
automakers-lobbying-to-replace-rearview-mirrors-with-cameras.
24. Winston Harrington, “Grading Estimates of the Benefits and Costs of Federal
Regulation: A Review of Reviews,” Resources for the Future Discussion Paper 06-39,
September 2006, http://www.rff.org/documents/RFF-DP-06-39.pdf.
25. Winston Harrington et al., “How Accurate Are Regulatory Cost Estimates?”
Resources for the Future, March 5, 2010, http://grist.files.wordpress.com/2010/10/
harringtonmorgensternnelson_regulatory_estimates.pdf; Winston Harrington et al.,
“On the Accuracy of Regulatory Cost Estimates,” Resources for the Future Discussion
Paper no. 99-18, January 1999, http://www.rff.org/documents/RFF-DP-99-18.pdf.
26. The most common way to portray the growth in federal regulations is the number
of pages in the Code of Federal Regulations: http://www.archives.gov/federalregister/cfr. For quick reference of the growth in pages in the Code, see https://
regulatorystudies.columbian.gwu.edu/sites/regulatorystudies.columbian.gwu.edu/
files/downloads/pages%20in%20CFR.jpg.

26

Quality Control: Federal Regulation Policy

27. All data on the number of economically significant regulations and their costs and
benefits are compiled by OIRA and published in their annual report submitted to
Congress. See https://www.whitehouse.gov/omb/inforeg_regpol_reports_congress.
Annual averages are only for the first six years of each presidency.
28. There is some controversy about how benefits are being calculated, with an overemphasis on indirect or co-benefits. For a critique of these calculations, see Susan
Dudley, “OMB’s Reported Benefits of Regulation: Too Good to Be True?” Regulation,
Sumer 2013, http://regulatorystudies.columbian.gwu.edu/files/downloads/Dudley_
OMB_BC_Regulation-v36n2-4.pdf. OMB impact totals only include those regulations
for which both costs and benefits were monetized, which are only about one-quarter of
all new major economic regulations.
29. Patrick McLaughlin and Oliver Sherouse, “The Accumulation of Regulatory
Restrictions Across Presidential Administrations,” Mercatus Center, George Mason
University, August 3, 2015, http://mercatus.org/publication/accumulation-regulatoryrestrictions-across-presidential-administrations.
30. Federal departments and agencies subject to OIRA oversight must submit Information
Collection Budgets, which are compiled at http://www.reginfo.gov/public/. Regulatory
paperwork burden is usually calculated without taking taxes into consideration. If taxes
were included, they would constitute the majority of all paperwork, dominating any
total count. For the purposes of this report, taxes were removed from total paperwork
calculations.
31. “Dodd-Frank Progress Report: Third Quarter 2015,” Davis-Polk Regulatory Tracker,
October 2015, http://www.davispolk.com/Dodd-Frank-Rulemaking-Progress-Report.
32. David Luttrell et al., “Assessing the Costs and Consequences of the 2007–09 Financial
Crisis and Its Aftermath,” Economic Letter, Dallas Federal Reserve 8, no. 7, September
2013, http://www.dallasfed.org/assets/documents/research/eclett/2013/el1307.pdf.
33. “Will Obamacare cut costs? The growth in America’s health-care spending is slowing,”
Economist, March 7, 2015, http://www.economist.com/news/united-states/21645855growth-americas-health-care-spending-slowing-will-obamacare-cut-costs.
34. Juliet Eilperin and Steven Mufson, “Everything You Need to Know About the
EPA’s Proposed Rule on Coal Plants,” Washington Post, June 2, 2014, http://www.
washingtonpost.com/national/health-science/epa-will-propose-a-rule-to-cutemissions-from-existing-coal-plants-by-up-to-30-percent/2014/06/02/f37f0a10e81d-11e3-afc6-a1dd9407abcf_story.html.
35. “Doing Business 2015: Going Beyond Efficiency,” World Bank Group, October 2014,
http://www.doingbusiness.org/~/media/GIAWB/Doing%20Business/Documents/
Annual-Reports/English/DB15-Full-Report.pdf.
36. Market regulation data, 2013, OECD, http://stats.oecd.org. Also see Isabell Koske et
al., “The 2013 update of the OECD’s database on product market regulation: Policy
insights for OECD and non-OECD countries,” OECD Economics Department
Working Papers no. 1200, March 31, 2015, p. 29, http://www.oecd-ilibrary.org/
docserver/download/5js3f5d3n2vl.pdf?expires=1445544413&id=id&accname=guest
&checksum=CFEE08014D212EA989C61BB34C22956C.
37. See “Re-examining Regulations: Agencies Often Made Regulatory Changes, But
Could Strengthen Linkages to Performance Goals,” Government Accountability
Office, September 2014, http://www.gao.gov/products/GAO-14-268, which found
that only three of seventeen agencies reported reevaluating cost-benefit analyses after
a rule was issued.
38. “Re-examining Regulations: Opportunities Exist to Improve Effectiveness and
Transparency of Retrospective Reviews,” Government Accountability Office, July
2007, http://www.gao.gov/products/GAO-07-791.

Quality Control: Federal Regulation Policy

27

39. Ibid.; Randall Lutter, “The Role of Retrospective Analysis and Review in Regulatory
Policy,” George Mason University Mercatus Center, Working Paper no. 12-14,
April 2012, http://mercatus.org/sites/default/files/publication/Role-RetrospectiveAnalysis-Review-Regulatory-Policy-Lutter.pdf.
40. Cass R. Sunstein, “Empirically Informed Regulation,” University of Chicago Law
Review 78, no. 1349, 2011. https://lawreview.uchicago.edu/sites/lawreview.uchicago.
edu/files/uploads/78_4/Sunstein_Essay.pdf.
41. “Social and Behavioral Sciences Team: Annual Report,” Executive Office of the
President, National Science and Technology Council, September 2015, https://sbst.
gov/assets/files/2015-annual-report.pdf.
42. This is not to say that cost-benefit analysis could not be better. Some studies have
found that the quality of cost-benefit analysis varies and that perhaps only half of all
impact analyses satisfy all of the official OMB requirements. See Jerry Ellig and James
Broughel, “How Well Do Federal Agencies Use Regulatory Impact Analysis?” George
Mason University Mercatus Center, July 2013, http://mercatus.org/sites/default/
files/Ellig_FedAgenciesRIA_MOP_071513.pdf. One study found that the quality of
U.S. cost-benefit analysis has been as high as the European Union (Caroline Cecot
et al., “An Evaluation of the Quality of Impact Assessment in the European Union
with Lessons for the U.S. and the EU,” Regulation & Governance 3, no 4, December
2008, http://onlinelibrary.wiley.com/doi/10.1111/j.1748-5991.2008.00044.x/abstract).
No studies indicate other governments are consistently conducting higher-quality
analyses than the United States.
43. For evidence that an overemphasis on impact analysis leads to less consideration of
alternatives, see, for example, Wendy Wagner, “The CAIR RIA: Advocacy Dressed
Up as Policy Analysis,” in Reforming Regulatory Impact Analysis, ed. Winston
Harrington et al. (Washington, DC: Resources for the Future Press, 2009), pp. 56–81.
For a review of how overly detailed cost-benefit analysis can impede good policy
decision-making, see Christopher Carrigan and Stuart Shapiro, “What’s Wrong with
the Back of the Envelope? A Call for Simple (and Timely) Benefit-Cost Analysis,”
Georgetown University Regulatory Studies Center Working Paper, October 2014,
http://regulatorystudies.columbian.gwu.edu/sites/regulatorystudies.columbian.gwu.
edu/files/downloads/Carrigan_Shapiro-Back-of-the-Envelope.pdf. For an alternative
more qualitative cost-benefit analysis proposal, see Amy Sinden, “Formality and
Informality in Cost-Benefit Analysis,” Utah Law Review 93, no. 2014-25, June 17, 2015,
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2442357.
44. Carrigan and Shapiro, “What’s Wrong with the Back of the Envelope?”
45. Jerry Ellig et al., “Continuity, Change, and Priorities: The Quality and Use of
Regulatory Analysis Across U.S. Administrations,” Regulation & Governance 7, no.
2, June 2013, http://onlinelibrary.wiley.com/doi/10.1111/j.1748-5991.2012.01149.x/
abstract.
46. Jerry Ellig and Christopher J. Conover, “Presidential Priorities, Congressional
Control, and the Quality of Regulatory Analysis: An Application to Health Care and
Homeland Security,” Public Choice 161, May 15, 2014, http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2495459.
47. Adam Liptak and Coral Davenport, “Supreme Court Blocks Obama’s Limits on
Power Plants,” New York Times, June 29, 2015, http://www.nytimes.com/2015/06/30/
us/supreme-court-blocks-obamas-limits-on-power-plants.html.
48. The 99 percent figure was calculated because about 3,500 to 4,000 final rules are
passed every year, of which roughly fifty have a significant economic impact. The
original data can be obtained at the National Archives and Records Administration
in the Office of the Federal Register, http://www.archives.gov/federal-register. For

28

Quality Control: Federal Regulation Policy

49.

50.

51.
52.
53.

54.

55.
56.
57.

58.

59.

60.

61.
62.

a quick reference of the number of final rules issued each year, see Clyde Wayne
Crews, “Red Tapeworm 2014: Number of Proposed and Final Rules in the Federal
Register,” Competitive Enterprise Institute, June 27, 2014, https://cei.org/blog/
red-tapeworm-2014-number-proposed-and-final-rules-federal-register.
Hester Peirce and Jerry Ellig, “SEC Regulatory Analysis: A Long Way to Go and a
Short Time to Get There,” George Mason University Mercatus Center, March 31, 2014,
http://mercatus.org/publication/sec-regulatory-analysis-long-way-go-and-shorttime-get-there.
For a good review, see Sam Batkins, “Dodd-Frank Fails at Measuring Costs and
Benefits,” American Action Forum, February 19, 2015, http://americanactionforum.
org/insights/dodd-frank-fails-at-measuring-costs-and-benefits; Andy Winkler et
al., “Dodd-Frank at 4: More Regulation, More Regulators, and a Sluggish Housing
Market,” American Action Forum, July 15, 2014, http://americanactionforum.org/
research/dodd-frank-at-4-more-regulation-more-regulators-and-a-sluggish-housingmark; and Business Roundtable v.SEC, No. 10-1305, 2011 BL 191644 (D.C. Cir. July 22,
2011), http://www.cadc.uscourts.gov/internet/opinions.nsf/89BE4D084BA5EBDA8
52578D5004FBBBE/$file/10-1305-1320103.pdf.
“Retrospective Review of Agency Rules,” Administrative Conference of the United
States, 2014, http://www.acus.gov/research-projects/retrospective-review-agency-rules.
“Re-examining Regulations,” Government Accountability Office, September 2014.
Howard Shelanski, “Retrospective Review: July 2015 Lookback Reports,” Office
of Management and Budget, August 14, 2015, https://www.whitehouse.gov/
blog/2015/08/14/retrospective-review-july-2015-lookback-reports-0.
Sam Batkins, “Administration’s July 2015 ‘Regulatory Review’ Adds $14.7 Billion in
Costs,” American Action Forum, August 25, 2015, http://americanactionforum.org/
insights/administrations-july-2015-regulatory-review-adds-14.7-billion-in-costs.
National Archives and Records Administration, Office of the Federal Register, http://
www.archives.gov/federal-register.
“Draft 2015 Report to Congress on the Benefits and Costs of Federal Regulations,”
OIRA, 2015.
Susan Dudley, et al., “Public Interest Comment on the OMB’s Draft 2014 Report to
Congress on the Benefits and Costs of Federal Regulations,” Docket ID No. OMB2014-0002, September 2, 2014, p. 3, http://regulatorystudies.columbian.gwu.edu/
sites/regulatorystudies.columbian.gwu.edu/files/downloads/2014-OMB-Report-toCongress.pdf.
Cass R. Sunstein, “The Regulatory Lookback,” Boston University Law Review 94, 2014,
p. 601, http://www.bu.edu/bulawreview/files/2014/08/SUNSTEINDYSFUNCTION.
pdf.
Jonathan B. Wiener “The Diffusion of Regulatory Oversight,” in Globalization of
Cost-Benefit Analysis in Environmental Policy, ed. Michael A. Livermore and Richard L.
Revesz (New York: Oxford University Press, 2013).
Jason A. Schwartz, “52 Experiments with Regulatory Review: The Political and
Economic Inputs into State Rulemakings,” Institute for Policy Integrity, Report no. 6,
New York University School of Law, November 2010, http://policyintegrity.org/files/
publications/52_Experiments_with_Regulatory_Review.pdf.
Shapiro and Borie-Holtz, The Politics of Regulatory Reform.
Jason Webb Yackee and Susan Webb Yackee, “Administrative Procedures and
Bureaucratic Performance: Is Federal Rule-making ‘Ossified’?” Journal of Public
Administration Research and Theory 20, no. 2, June 2009, http://jpart.oxfordjournals.
org/content/ 20/2/261.abstract.

Quality Control: Federal Regulation Policy

29

63. Sam Batkins, “Can a Regulatory Budget Trim Red Tape?” American Action Forum
blog, August 19, 2013, http://americanactionforum.org/research/can-a-regulatorybudget-trim-red-tape.
64. Official correspondence from David M. Walker, comptroller-general of the United
States, to Tom Davis, chairman of the Committee on Government Reform, June 7,
2006, B-302705, http://www.gao.gov/assets/380/377239.pdf.

The Council on Foreign Relations (CFR) is an independent, nonpartisan membership organization, think
tank, and publisher dedicated to being a resource for its members, government officials, business executives, journalists, educators and students, civic and religious leaders, and other interested citizens in order
to help them better understand the world and the foreign policy choices facing the United States and other
countries. Founded in 1921, CFR carries out its mission by maintaining a diverse membership, with special
programs to promote interest and develop expertise in the next generation of foreign policy leaders; convening meetings at its headquarters in New York and in Washington, DC, and other cities where senior
government officials, members of Congress, global leaders, and prominent thinkers come together with
Council members to discuss and debate major international issues; supporting a Studies Program that fosters independent research, enabling CFR scholars to produce articles, reports, and books and hold roundtables that analyze foreign policy issues and make concrete policy recommendations; publishing Foreign
Affairs, the preeminent journal on international affairs and U.S. foreign policy; sponsoring Independent
Task Forces that produce reports with both findings and policy prescriptions on the most important foreign
policy topics; and providing up-to-date information and analysis about world events and American foreign
policy on its website, CFR.org.
The Council on Foreign Relations takes no institutional positions on policy issues and has no affiliation
with the U.S. government. All views expressed in its publications and on its website are the sole responsibility of the author or authors.
For further information about CFR or this Special Report, please write to the Council on Foreign Relations, 58 East 68th Street, New York, NY 10065, or call the Communications office at 212.434.9888. Visit
our website, CFR.org.
Copyright © 2016 by the Council on Foreign Relations ® Inc.
All rights reserved.
Printed in the United States of America.
This publication may not be reproduced in whole or in part, in any form beyond the reproduction permitted
by Sections 107 and 108 of the U.S. Copyright Law Act (17 U.S.C. Sections 107 and 108) and excerpts by
reviewers for the public press, without express written permission from the Council on Foreign Relations.

